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m v. Colvin

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ANTHONY CHARLESHICKONBOTTOM,
Case No. 3:14-cv-06016-KLS

Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
application for supplemental setty income (“SSI”) benefitsPursuant to 28 U.S.C. 8§ 636(c),
Federal Rule of Civil Procedure 73 and LocaldRMJR 13, the parties have consented to hay
this matter heard by the undersigmédgistrate Judge. After reviemg the parties’ briefs and th
remaining record, the Court hereby finds tioatthe reasons set forth below, defendant’s
decision to deny benefits should be reveimed this matter should be remanded for further
administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On May 12, 2011, plaintiff protectively filed application for SSI benefits, alleging
disability as of January 1, 2008:2¢e Dkt. 10, Administrative Recor(fAR”) 11. This application
was denied upon initial administrative review July 28, 2011, and on reconsideration on

October 14, 2011Seeid. A hearing was held before annaiistrative law judge (*ALJ”) on
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March 15, 2013, at which plaintiff, representgdcounsel, appeared and testified by telephor
as did a vocational expeBee AR 32-67.

In a decision dated April 26, 2013, the AL3atenined plaintiff to be not disablefee
AR 8-31. Plaintiff's request for review of ti#d_J’s decision was denied by the Appeals Coun|
on October 29, 2014, making that decision the fiteglision of the Commissioner of Social
Security (the “Commissioner’see AR 1-6; 20 C.F.R. § 416.1480n January 2, 2015, plaintif
filed a complaint in tls Court seeking judial review of the Commsioner’s final decisiorsee
Dkt. 3. The administrative record whled with the Court on March 13, 201See Dkt. 10. The
parties have completed their briefing, and thuss tatter is now ripe fathe Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for an award of benefits, or alternatively farther administrative proceedings, because the A
erred:

(1) in assessing plaintiff'severe impairments;

(2) in failing to develop the medical record fully;

(3) in evaluating the medical evidence in the record;

(4) indiscounting plaintiff's credibility;

(5) in assessing plaintiff's residutnctional capacity (“RFC”); and

(6) in finding plaintiff to be capable gderforming other jobs existing in
significant numbers ithe national economy.

For the reasons set forth below, the undersiggdes the ALJ erred gvaluating the medical
evidence — and thus in assessing plaintiff's RFC and in finding him to be capable of perfor
other jobs — and therefore in determining plaintfbe not disabled. Also for the reasons set
forth below, however, the undersigned recomdsethat while defendd’'s decision to deny

benefits should be reversed on this basis, this matter should be remanded for further
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administrative proceedings. Although plaintéquests oral argument, the undersigned finds
such argument to be unnecessary here.
DISCUSSION
The determination of the Commissioner thataeamant is not disabled must be upheld
the Court, if the “proper legal standards¥Vadeen applied by the Commissioner, and the
“substantial evidence in the recordaaghole supports” that determinatidtoffman v. Heckler,

785 F.2d 1423, 1425 (9th Cir. 1986¢e also Batson v. Commissioner of Social Security Admin.,

359 F.3d 1190, 1193 (9th Cir. 200@grr v. Sullivan, 772 F.Supp. 522, 525 (E.D. Wash. 1991

(“A decision supported by substantial evidence widlyertheless, be selides if the proper legal
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Services, 839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantewnce as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401 (1971) (citation
omitted);see also Batson, 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrécord.”). “The sultantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of élence, although less than @&ponderance of the evidence is
required.”Sorenson v. Weinberger, 514 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretafi the Commissioner’s decision must be upheld
Allen v. Heckler, 749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, weshaffirm the decision actually made.gupting

Rhinehart v. Finch, 438 F.2d 920, 921 (9th Cir. 1971)).

! As the Ninth Circuit has further explained:
ORDER -3
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l. The ALJ's Evaluation of th#¥ledical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidencg&ee Reddick v. Chater, 157 F.3d 715, 722 (9th Cir. 1998).
Where the medical evidence in the record isaooiclusive, “questions of credibility and
resolution of conflicts” are sdiethe functions of the ALJSample v. Schweiker, 694 F.2d 639,
642 (9th Cir. 1982). In such cases, “#eJ’s conclusion must be upheldviorgan v.
Commissioner of the Social Security Admin., 169 F.3d 595, 601 (9th Cir. 1999). Determining
whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.'1d. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdRedtick, 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsId. The ALJ also may draw inferences
“logically flowing from the evidence.Sample, 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionNMagallanes v. Bowen, 881
F.2d 747, 755 (9th Cir. 1989).

The ALJ must provide “clear and convincingiasons for rejectg the uncontradicted

opinion of either a treating or examining physiciasster v. Chater, 81 F.3d 821, 830 (9th Cir.

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson, 514 F.2d at 1119 n.10.
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1996). Even when a treating oraemining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.1d. at 830-31. However, the ALJ “need not discal$®vidence presented” to him g
her.Vincent on Behalf of Vincent v. Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984) (citation
omitted) (emphasis in original). The ALJ mostly explain why “significant probative evidenct
has been rejectedld.; see also Cotter v. Harris, 642 F.2d 700, 706-07 (3rd Cir. 198Gxarfield
v. Schweiker, 732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimasge Lester, 81 F.3d at 830. On the other hand, an ALJ neg
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholeBatson, 359 F.3d at
1195;see also Thomasv. Barnhart, 278 F.3d 947, 957 (9th Cir. 200dpnapetyan v. Halter,
242 F.3d 1144, 1149 (9th Cir. 2001). An examirphgsician’s opinion is “entitled to greater
weight than the opinion & nonexamining physicianlester, 81 F.3d at 830-31. A non-
examining physician’s opinion may constitute subth evidence if “it isconsistent with other
independent evidence in the recondl’at 830-31:;Tonapetyan, 242 F.3d at 1149.

Plaintiff asserts that the AlLerred in improperly discounty the opinion of Dr. Shirley
Deem, M.D. The Court agrees. On July 11, 2011, Dr. Deem opined that plaintiff could staf
least two hours but less than six hours andglaantiff could lift 100 pounds occasionally and
50 pounds frequentlysee AR 244. The ALJ gave Dr. Deemipinion “some weight” because i
was consistent with her examination finding® 22. The ALJ’s only other comment on Dr.
Deem’s opinion was that “the claimigs overall treatment record t®nsistent with the claimant

being capable of lifting at tHaght level, taking into accouritis occasional exacerbations of
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back and knee painld.

The ALJ provided no reason for rejectiting portion of Dr. Deem’s opinion limiting
plaintiff to less than six hours of standir@ge AR 22, 244. However, iassessing plaintiff's
RFC, the ALJ found that plaintiff could st and walk six houns an eight-hour daysee AR
15. By rejecting this part of Dr. Deem’s omniwithout providing a specific and legitimate
reason supported by substah&aidence, the ALJ erred.

Defendant argues that objective medmatlence did not support Dr. Deem’s opinion
and that plaintiff reported improvement with medicatiSse Dkt. 16, p. 5. The ALJ, however,
did not offer these as reasdns rejecting Dr. Deem’s opiniorsee AR 22; Pinto v. Massanari,
249 F.3d 840, 847 (9th Cir. 2001) (court “cannot affirm the decision of an agency on a gro
that the agency did not involke making its decision”)Connett v. Barnhart, 340 F.3d 871, 874
(9th Cir. 2003) (error to affirm ALJ'setision based on evidence ALJ did not discuss).

Defendant also argues that the ALJ provided a specific and legitimate reason for rg
Dr. Deem’s opinion by summarizing the contiiigy evidence in detail and interpretingSee
Dkt. 16, pp. 5-6. Defendant asserts that wheoudising the opinion of Dr. Myrna Palasi, M.D,
the ALJ indicated that he had considered greater standing restrictions but found that objeq
evidence supported a limitation tghit work, and that the ALJ did nbave to repeat this finding
when evaluating Dr. Deem’s opinion. However, in giving significant weight to the opinion @
non-examining physician Myrna Palasi, M.D., the ALJ broadly stated that, regarding Dr. P
opinion on plaintiff’s ability to lit, stand, walk, sit, and perforpostural activities, her treatmern
notes and plaintiff's reports of relief from medication supported a limitation to light Besk.
AR 22. The ALJ did not, as defendant characteiiizeiscuss the conflicting evidence regardi

plaintiff's limitation for standingn detail, state his interpretati of that evidence, and make a
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finding. Seeid. Nor is it reasonable to infer from the Ak decision a sufficiently specific reasgn

as to why the opinion of a non-examining physiaiagarding plaintiff's limitation for standing
was given more weight than that of an exang physician. The ALJ thus offered no specific
and legitimate reason supporteddmpstantial evidender rejecting the standing limitation Dr.
Deem assessed.

Il. The ALJ’s Assessment of Plaintiff’'s Residual Functional Capacity

Defendant employs a five-step “sequentialaation process” to determine whether a

claimant is disabledsee 20 C.F.R. § 416.920. If the claimanfagind disabled or not disabled at

any particular step thereof, the disability det@ation is made at thatep, and the sequential
evaluation process end&e id. If a disability determination “cannot be made on the basis of
medical factors alone at step three of thatpss,” the ALJ must identify the claimant’s
“functional limitations and resttions” and assess his orrtifeemaining capacities for work-
related activities.” SSR 96-8p, 1996 374184 *2. A claimant's RFC assessment is used at
four to determine whether he or she can do hiseopast relevant wkyand at step five to
determine whether he or she can do other waaid.

Residual functional capacity thus is what ttlaimant “can still do despite his or her
limitations.” Id. It is the maximum amount of work theaghant is able to perform based on all
of the relevant evidence in the recdsde id. However, an inability to work must result from th
claimant’s “physical or mental impairment(shd. Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmdutdri assessing
a claimant’'s RFC, the ALJ also is requireditscuss why the claimant’s “symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with t

medical or other evidencead. at *7.
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The ALJ in this case found that plaintiff had the RFC to perform:

... lessthan the full range of light work asdefined in 20 CFR 416.967(b).

The claimant can perform jobsthat require him to lift 20 pounds

occasionally and 10 pounds frequently, stand and/or walk six hoursin an

eight-hour day, and sit six hoursin an eight-hour day. The claimant can

perform jobsthat involve simple, routine tasks and instructions. Further, he

can perform jobsthat involve no public contact and jobsthat involve only

occasional coworker contact with no teamwork.
AR 15 (emphasis in original). However, becaasaliscussed above the ALJ erred in evaluati
the medical opinion evidence iretihecord concerning plaintiff's physical limitations, the ALJ]
RFC assessment cannot be said to completelpestrately describe all glaintiff's functional
capabilities. Accordinglyhere too the ALJ erred.

. The ALJ's Findings at Step Five

If a claimant cannot perform his or her pas¢vant work, at stepVe of the disability

evaluation process the ALJ must show thereaasignificant number of jobs in the national

economy the claimant is able to dee Tackett v. Apfel, 180 F.3d 1094, 1098-99 (9th Cir. 1999);

20 C.F.R. § 416.920(d), (e). The ALJ can do thisugh the testimony of a vocational expert
by reference to defendant’s Medical-dational Guidelines (the “Grids"Psenbrock v. Apfel,
240 F.3d 1157, 1162 (9th Cir. 2000gckett, 180 F.3d at 1100-1101.

An ALJ’s findings will be uphkl if the weight of thenedical evidence supports the
hypothetical posed by the ALSee Martinez v. Heckler, 807 F.2d 771, 774 (9th Cir. 1987);
Gallant v. Heckler, 753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony
therefore must be reliable light of the medical evidence tpalify as substantial evidencgee
Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’'s description of t
claimant’s disability “must be accurate taiéed, and supported by the medical recotd.”

(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
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she finds do not exisgee Rollinsv. Massanari, 261 F.3d 853, 857 (9th Cir. 2001).
At the hearing, the ALJ posed hypothetical questto the vocational expert containing
substantially the same limitations as were included in the ALJ’'s RFC assesSsa&R. 55-57.
In response, the vocational expidtified that an individual ith those limitations — and with
the same age, education, and work experienpéaasiff — would be abléo perform other jobs.
Seeid. Based on the testimony of the vocationgdext, the ALJ found plaintiff capable of
performing other jobs existing in sidicant numbers in the national econorge AR 26.
Again, however, because the ALJ erred in evahgatne medical evidence and thus in assess
the plaintiff's RFC, the hypotlieal question cannot be sdm completely and accurately
describe all of plaintiff’'s capalities, and therefore the ALJ’s stépe determination also canng
be said to be supported by sulbsi@ evidence or fee of error.

V. This Matter Should Be Remandémt Further Administrative Proceedings

The Court may remand this case “either fdiional evidence and findings or to awar
benefits.”Smolen v. Chater, 80 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in ratenstances, is to remand to th
agency for additional investigation or explanatidBehecke v. Barnhart, 379 F.3d 587, 595 (9th
Cir. 2004) (citations omitted). Thus, it is “theusual case in which it idear from the record
that the claimant is unable to perform galdmployment in the national economy,” that
“remand for an immediate awaod benefits is appropriateld.

Benefits may be awarded where “the redoad been fully developed” and “further
administrative proceedings would serve no useful purp&salen, 80 F.3d at 129Ziolohan v.
Massanari, 246 F.3d 1195, 1210 (9th Cir. 2001). Specificdbgnefits should be awarded whe

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no carsling issues that must be resolved
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before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfiiad the claimant diabled were such
evidence credited.

Smolen, 80 F.3d 1273 at 129R®jcCartey v. Massanari, 298 F.3d 1072, 1076-77 (9th Cir. 2002).

Here, issues still remain regarding plaintiffs@&B&nd his ability to perform other jobs existing
in significant numbers in the national economy. Adaagly, remand for further consideration
those issues is warranted.

CONCLUSION

Based on the foregoing discussion, the Courtlhyefinds the ALJ improperly conclude
plaintiff was not disabled. Acedingly, defendant’s decision tieny benefits is REVERSED
and this matter is REMANDED for further adnstrative proceedings accordance with the
findings contained herein.

DATED this 27th day of August, 2015.

/14“ A el

Karen L. Strombom
UnitedStatedMagistrateJudge
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