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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

RICK GREER, CASE NO. 3:15-cv-05000-RJB
Plaintiff, ORDER DENYING PLAINTIFF'S

MOTION FOR REMAND

V.

PERFORMANT RECOVERY, INC,,

Defendant.

This matter comes before the Court caitiff’'s Notice of Motion and Motion for
Remand. Dkt. 6.

This case was never filed in state couraiftiff's complaint alleges claims for the
Telephone Consumer Protection AGT U.S.C. § 227, et sepFair Debt Collection Practices A
(15 U.S.C. 8 1692, et segWashington Collection Agenciést (RCW 19.16, et seq.); and
Washington Consumer Protection ARGW 19.86, et seq.pkt. 1-1.

On August 25, 2014, plaintiff emailed a copy of the complaint, dated August 25, 2(
defendant’s in-house counsel. Dkt. 6. CacBmber 15, 2014, plaintiff served defendant’s
registered agent with a summons anchplaint, dated December 4, 2014. Dkt. 7-3.

On January 2, 2015, defendant filed a Nott&emoval to federal court based on
federal-question and supplemental jurisdiction. Dkt. 1.

On January 23, 2015, plaintiff filed a motionreanand this case to the state court for

failure to timely file the ntice of removal under 28 U.S.C. § 1446. Dkt. 6. Plaintiff argues th
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defendant had 30 days after the receipt of the &intgo file a notice of removal; that plaintifi
delivered a copy of the complaint to defendamtAugust 25, 2014; and that, filed on January
2015, more than 30 days after thisiah receipt of the complaintjefendant’s notice of remova
is untimely. Dkt. 6.

In response, relying odurphy Bros., Inc. v. Michetti Pipe Sringing, Inc., 526 U.S. 344
(1999), defendant argues that “informal trarssian of a complaint withut proper service of
process does not trigger the 30-day perioddaroval.” Dkt. 8. Defendant argues that it
removed this case timely because the 30-day removal period commenced on December
when plaintiff served defendant with the summons and compldirih addition, defendant
argues that the Court should deny plaintiff’s motion because “informal notice was not rect
by an agent authorized to receive procelsk. The Court need not reach the latter issue becs
the Court should conclude that plgfifs notice of removal was timely.

28 U.S.C. § 1446(b)(1), which governs this capecifies, in relevamart, that a notice
of removal “shall be filed witim 30 days after theeceipt by the defendant, through service o
otherwise, of a copy of the [complaint].” @lssue is whether the 30-day removal period
commenced not when plaintiff emailed defemida copy of plaintiff's unfiled complaint on
August 25, 2014, but at the time of servidefficial process on December 15, 2014.

The Supreme Court has held that “a namddraant's time to remove is triggered by
simultaneous service of the summons and comiplar receipt of te complaint, ‘through
service or otherwise,’ after amagbart from service of the summons, but not by mere receipt
complaint unattended by any formal serviddtirphy Bros., 526 U.S. at 347-48. There, the
district court denied the remd motion on the basis that the 30-day removal period comme

when the defendant was officially served watsummons, not when plaiiifi faxed a copy of theg
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complaint to defendanid. at 349.
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The Supreme Court agreed with the distcmtirt, reversing the Eleventh Circuit’s
decision that “the clock starts tick upon the defendant’s recegdta copy of the filed initial
pleading.”ld. The Supreme Court explained that “omedmes a party officlily, and is required
to take action in that capagitonly upon service i summons or other authority-asserting
measure stating the time within which theerty served must appear and defemnd.’at 350.Sce
Fed. R. Civ. P. 4(a) (“[the samons] must ... state the timeatlwn which the defendant must
appear and defend, and notify the defendant tfaituaie to do so will result in a judgment by
default against the defendant.”); Fed. R. ®v12(a)(1)(A) (“[a] defendant must serve an
answer...within 21 days after lngy served with the summons and complaint”). Finally, nothi
in 28 U.S.C 8§ 1446’s legislativedtory suggests that Congress intted to dispense with the
historic function of sevice of process as the officilgger for responsive action by an
individual or entity defendankurphy Bros., 526 U.S. at 352-53.

Here, plaintiff served defendant withetsummons and complaint on December 15, 2
Accordingly, filed on January 2, 2015, defendanbtice of removal is timely. Defendant
became a party officially and was required teetaction in that capacity when defendant was
served with the summons and complaint, not when defendant received a copy of plaintiff’
unfiled complaint via email. Moreover, unlike lurphy Bros., plaintiff's complaint was not
even filed in state court. Nor siplaintiff shown that defendant has waived service. Accordir
the Court should conclude that the 30-daypeeal period commenced when plaintiff served
defendant with the summons and complaint,wioén plaintiff emailed defendant a copy of hi
unfiled complaint.

Although plaintiff argues thatlurphy Bros. is distinguishable becauséurphy Bros.

dealt with an Alabama’s, not Washington's;véee of process statute, Congress amended 2¢

D14.

2]
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U.S.C. § 1446(b) to reduce thesparity in the periods for remauvaetween States and to give
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defendants adequate time therefdr.at 351. Moreover, depending on when a complaint is
received, a defendant's period for removay im@ more than 30 days from servilek.at 354. In
addition, plaintiff argues thahe 30-day removal period commenced on August 25, 2014, u

Washington law because RCW 4.28.08Qquires “delivering a copy theof’ to serve, as here,

nder

A

foreign corporation. Dkt. 10, at 2 (emphasis removed). However, this statute has no bearing on

this case because it applies to a summonsa somplaint. RCW 4.28.080 (“[tlhe summons s}
be served by delivering a copy thereof, as f@dn..”). What plaintiff “delivered” to defendant
in this case was a complaint, not a summonso#Adingly, plaintiff’'s motion is without merit.

Finally, plaintiff argues that plaintiff has pleaded state claamg that the Court “should

not take supplemental jurisdiction over this csisgply because there are federal claims in the

complaint.” Dkt. 6, at 4. The Court should concluldat supplemental fisdiction is proper in
this case because plaintiff's stdésv claims appear to be so rgd to plaintiff's federal claims
(Dkt. 1) that they form part dhe same case or controversy. 38¢J.S.C. § 1367.

Accordingly, it is herebYDRDERED that

Plaintiff's Motion Notice of Motion ad Motion for Remand (Dkt. 6) BENIED.

The Clerk is directed to send uncertified comé&this Order to all counsel of record an
to any party appearing o se at said party’sast known address.

Dated this 2% day of February, 2015.

fo oI e

ROBERTJ.BRYAN
United States District Judge
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