Linder v. Great Northern Insurance Company

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

STEVE LINDER,

V.

GREAT NORTHERN INSURANCE

COMPANY,

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT

Plaintiff,

Defendant.

WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CASE NO. C15-5002 RBL

ORDER GRANTING PROTECTIVE
ORDER IN PART AND DENYING
IN PART

DKT. #58

THIS MATTER comes before the Couwm Defendant Great Northern Insurance

Company’s Motion for a ProtectvOrder [Dkt. #58]. Plaintiff $ve Linder sued his insurer,

Great Northern, for bad faith in connection wéthivater loss at his Kalama home. He claims

Great Northern and its adjuster, & Thenell, put their interesédove his in adjusting the log
harassed him to the point of hospitalization, affiered far less for the damage than an apprg

ultimately determined. He seeks broad discovegn Great Norther, including correspondeng

between various lawyers and law firms eg@nting it on the loss and in this case.

Great Northern has so far redacted or withlfielel categories of dagnents that it claim{

are protected from discovery:
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(1) communications with Thenell La@roup, which questioned Linder and provided
Great Northern “with legal guidanes to Linder’s insurance claim”;

(2) communications with Carney Badley Spen, which “advised Great Northern on

rights and obligations under the insoca contract and Washington law”;

(3) communications with, and work product prepared by, Wilson Smith Cochran &

Dickerson on Great Northern®Btigation exposure”;

(4) communications with, and work prodycepared by, its subrogation counsel, Coz

O’Connor; and

(5) invoices from its attorneys asdmmunications about those invoices.
See Dkt. #58. The Court has conductediagamera review of the documents undéedel| v.
Farmers Insurance Co., 176 Wash.2d 686, 295 P.3d 239 (Wash. 2013).

Great Northern asks the Court to ordexttih does not have to produce documents

protected by the attorney cligntivilege and the work product doicte. Linder claims that in th

bad faith context afteCedell, the attorney-client and the wopkoduct protections do not apply.

He asks the Court to compel discovefyall withheld or redacted documents.
l. Standard of Review.

Washington law governs the scope of the attowient privilege inthis diversity case.
See, e.g., MKB Constructorsv. Am. Zurich Ins. Co., No. C13-0611JLR, 2014 WL 2526901, at
(W.D. Wash. May 27, 2014). The State Supreme CoGdiell decision announced a two-par|
process for determining the discoverability of dments in first-party insurance cases where
insured claims bad faitlsee generally, 295 P.3d 239. This Court announced its understandi
Cedell in Philadel phia Indemnity Insurance Co. v. Olympia Early Learning Ctr., No. C12-5759

RBL, 2013 WL 3338503 (W.D. Wash. July 2, 2013).
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In anin camera review, the Court begingith the presumptiothat the communications
between an insurer and d&orney are discoverabléeeid. at *5. The insurer may overcome
this presumption by showing that its attorney was not engagpdhsi-fiduciary tasks (such ag
investigating, evaluatingyr processing a claim), but was m&tl counseling the insurer about
potential liability, and his mentainpressions araot at issueSeeid. The insured may overcon
the privilege if he makes a factual showingttta reasonable persorould have a reasonable
belief that an act of bad faith tamount to civil fraud has occurredCedell, 295 P.3d at 246;
see also MKB Constructorsv. Am. Zurich Ins. Co., No. C13-0611JLR, 2014 WL 2526901, at 1
(W.D. Wash. May 27, 2014).

Federal law determines the scope of pridacthat the work-pyduct doctrine affords.
See MKB Constructors, 2014 WL 2526901, at *8. A party maot discover materials an
opposing party or its counsel pegpd in anticipation of litigation unless that party has a
“substantial need” for gnmaterials and “is unable, withauidue hardship, to obtain the
substantial equivalent of the materials by other me&ss.Fed. R. Civ. P. 26(b)(3). This
protection does not extend to “documents thapagpared in the ordinamgourse of business o
that would have been created in essentsityilar form irrespective of the litigationUnited
Satesv. Adiman, 134 F.3d 1194, 1202 (2nd Cir. 1998).

Great Northern bears the burden of persuattiagCourt that the attorney-client privileg
and the work product doctrine shield its documents from discoS8egyed. R. Civ. P. 26(c);
see also Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975)).

Il. Thenell Law Group Communications.
Great Northern argues that it need natdurce its withheld or redacted communication

with Thenell Law because it already providéiddacuments in which Thenell performed quas

e

5

je

1S

DKT. #58 - 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

fiduciary tasks, and the civil fraud exception daesapply. Linder argues that Thenell acted
an adjuster, rather than an attorney, and thacted in bad faith, theby waiving the attorney-
client privilege.

After reviewing Great Northern’s documeintscamera, the Court is persuaded that

Thenell Law engaged in quasi-fiduciary tasksefidll investigated, evalted, and assisted with

the processing of Linder’s claim. Great Northerast produce its Thenell Law communicatio
lll.  Carney Communications.

Great Northern argues that it need piaduce its withheld or redacted Carney
communications because Carney analyzed Gtedhern’s legal rights, a non-fiduciary task.
Linder does not make a counterargument. The Cauartamera review showed that Carney d
not engage in quasi-fiduciarystes, and the civil fraud excepti does not apply. Great Northe
appropriately withheld or redaat these privileged documents.

IV.  Wilson Communications and Work Product.

Great Northern argues that it withhdétsl Wilson communications and work product
because Wilson did not engage in quasi-fidycwork and all work it did produce was in
anticipation of litigationLinder does not advance aunterargument. The Couri's camera
review showed that Wilson did not engage ingipi@uciary tasks, anthe civil fraud exception
does not apply. Great Northeappropriately withheld #se privileged documents.

V. Cozen O’Connor Communications and Subrogation Work Product.

Great Northern argues that because an insure/estigation of its subrogation rights ig
not a quasi-fiduciary task relat¢o its handling of an insuresitlaim, it need not produce its
Cozen communications. Linder argues that tenistled to Great Northern’s subrogation

documents, because (1) they meljigs evaluation of his lossx\d demonstrate its motivation to
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pay him less than he is owed, and (2) becausat®torthern must pay him whatever it recov
in subrogation.

After reviewing the documenta camera, the Court is persuaded that Cozen did not
engage in quasi-fiduciary taskand the civil fraud excepti@oes not apply. Great Northern
does not need to produce jitsvileged communications.

Cozen and Great Northern prepareditbrogation documents in anticipation of

litigation. See, e.g., MKB Constructors, 2014 WL 2526901, at *9 (‘i8rogation activity

anticipates litigation ttough its very purpose—recovering ingoce payments from responsible

third parties, often through litegion or the threat of litigatiof). Linder's argument that these
materials might evidence how Great Northeraleated, and compensated him for, his loss d
not amount to a showing of substantial or compelling ngsxF-ed. R. Civ. P. 26(b)(3). His
argument that the work-product doctrine doesapply between an insurer and its subrogatig
counsel when an insurer owes its insured massymilarly unsubstantiated. He cannot point
any case holding such an exception to the Federal Rules of Evidence exists. Therefore, (
Northern does not need to praguts Cozen work product either.

VI.  Legal Invoices and Related Communications.

Great Northern argues that it only redaatedvithheld billing statements containing
privileged descriptions of its attorneys’ legal work. Linder argues the attorney-client privile
does not apply, for his reasons stated above.

The attorney-client privilege does not protediiagt disclosure of a client’s identity, fe
amount, case file name, or general purpose of the work perfoBesee@larke v. Am. Commerce
Nat. Bank, 974 F.2d 127, 129 (9th Cir. 1992). Correspondence, bills, ledgers, statements,

time records that “reveal the motive of the clienseeking representation, litigation strategy,
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the specific nature of the services providaa;h as researching pauar areas of law,”
however, fall within the privilegeSee id. The burden of establishirtigat the attorney-client
privilege applies rests with the party assertin§ae id.

After reviewing Great Northern’s redacted amithheld materials, the Court is satisfie(
that the attorney-client privilege and the wprkduct doctrine protectlaf Great Northern’s
legal invoices and related communications fidistlosure, except those involving the Thene

Law Group—which did not giveegal advice in the capacity of legal advis@=, e.g., United

Satesv. Chen, 99 F.3d 1495, 1501 (9th Cir. 1996) (Theviege applies only when legal advi¢

is sought “from a professional legal asiv in his capacity as such.”).
CONCLUSION

Great Northern’s Motion for a Protectived@r [Dkt. #58] is GRANTED in part and
DENIED in part. Great Northershall produce all redacted withheld documents involving thg
Thenell Law Group because the attorney-clientilege or the workproduct doctrine do not
apply. Great Northern does not need to prodisc€arney Badley Spellman communications
Wilson Smith Cochran & Dickerson communications and work product; its Cozen O’Conry
communications and work produdt; its invoices from thegree firms and communications
about those invoices. The atteynaclient privilege and the wk product doctrine apply.

IT IS SO ORDERED.

Dated this 25 day of February, 2016.

2Bl

Ronald B. Leighton
United States District Judge
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