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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DUANE ALVIN GILBERT,
Case No. 3:15-cv-05007-KLS

Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
application for supplemental setty income (“SSI”) benefitsPursuant to 28 U.S.C. 8§ 636(c),
Federal Rule of Civil Procedure 73 and LocaldRMJR 13, the parties have consented to hay
this matter heard by the undersigmédgistrate Judge. After reviemg the parties’ briefs and th
remaining record, the Court hereby finds tioatthe reasons set forth below, defendant’s
decision to deny benefits should be reveimed this matter should be remanded for further
administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On September 11, 2012, plaintiff filed an apation for SSI benefits, alleging disability
as of January 1, 200%eeDkt. 10, Administrative Recor@fAR”) 17. This application was

denied upon initial administrativeview, and plaintiff filed a witen request for hearing on Jur
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20, 2013 See idPlaintiff did not appear at the &rng, and the request was dismissgek id
Plaintiff appealed the dectsi, and the Appeals Council gtad the request for revieBee id
Subsequently, a video hearing was held bedaradministrative law judge (“ALJ”) on April 16,
2014, at which plaintiff, represited by counsel, appeared aestified, as did a vocational
expert.SeeAR 35-67.

In a decision dated June 26, 2014, the Alidmheined plaintiff to be not disable8ee
AR 14-34. Plaintiff's request for review of@¢rALJ’s decision was denied by the Appeals

Council on November 10, 2014, making that decisi@nfinal decision of the Commissioner o

Social Security (the “Commissioner3eeAR 1-4; 20 C.F.R. § 416.1481. On January 6, 201%

plaintiff filed a complaint in this Court sekelg judicial review ofthe Commissioner’s final
decision.SeeDkt. 1. The administrative record wéled with the @urt on March 27, 201%ee
Dkt. 10. The parties have completed their bnigfiand thus this matter is now ripe for the
Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded

for an award of benefits, or the alternative for further admstrative proceedings, because th
ALJ erred:
(1) in evaluating the opinion evidence from Minerva Arrienda, M.D., Bruce
Walton, LMHCA, Erum Khaleegy.D., and Laura Leydon, ARNP;
(2) indiscounting plaintiff's credibility;
(3) inrejecting the lay witness igence from plaintiff's family;
(4) in assessing plaintiff's residuanctional capacity (“RFC”); and
(5) infinding plaintiff to be capablef performing other jobs existing in
significant numbers ithe national economy.

For the reasons set forth below, the undersiggees the ALJ erred in evaluating the opiniof
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of Dr. Khaleeq and Ms. Leydon, in assessing pliistRFC and in findingplaintiff capable of
performing other jobs, and thereéan determining him to be not disabled. Also for the reaso
set forth below, however, the Court finds thailesdefendant’s decision to deny benefits shoy
be reversed on this basis, this matter shoulcebeanded for further admstrative proceedings.
DISCUSSION

The determination of the Commissioner thataeamant is not disabled must be upheld
the Court, if the “proper legal standardsVadeen applied by the Commissioner, and the
“substantial evidence in the recordaaghole supports” that determinati¢gtoffman v. Heckler

785 F.2d 1423, 1425 (9th Cir. 1986ge also Batson v. Commissioner of Social Security Ad

359 F.3d 1190, 1193 (9th Cir. 200@arr v. Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 1991

(“A decision supported by substantial evidence widlyertheless, be selides if the proper legal
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Servj@&839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevandence as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Peralegl02 U.S. 389, 401 (1971) (citation
omitted);see also Batsqr859 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrécord.”). “The sultantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of élence, although less than @&ponderance of the evidence is
required.”Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretafi the Commissioner’s decision must be upheld
Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence

sufficient to support either outcome, we mafirm the decision actually made.”) (quoting
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Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Evaluation of th#¥edical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidenc8ee Reddick v. Chatek57 F.3d 715, 722 (9th Cir. 1998).
Where the medical evidence in the record isaooiclusive, “questions of credibility and
resolution of conflicts” are sdiethe functions of the ALISample v. Schweike394 F.2d 639,
642 (9th Cir. 1982). In such cases, “the ALJ’s conclusion must be uphtdyan v.
Commissioner of the Social Security Admlis9 F.3d 595, 601 (9th Cir. 1999). Determining
whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.'ld. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsId. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881

F.2d 747, 755 (9th Cir. 1989).

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2d at 1119 n.10.
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The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oraemining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.'ld. at 830-31. However, the ALJ “need not discalb®vidence presented” to him g

her.Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation

omitted) (emphasis in original). The ALJ must only explain why “significant probative evidence

has been rejectedld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBee Leste81 F.3d at 830. On the other hand, an ALJ ne¢
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholeéBatson 359 F.3d at
1195;see also Thomas v. Barnha278 F.3d 947, 957 (9th Cir. 200Tpnapetyan v. Halter
242 F.3d 1144, 1149 (9th Cir. 2001). An examirphgsician’s opinion is “entitled to greater
weight than the opinion & nonexamining physicianlester 81 F.3d at 830-31. A non-
examining physician’s opinion may constitute substh evidence if “it isconsistent with other
independent evidence in the recondl.’at 830-31;Tonapetyan242 F.3d at 1149.

a. Dr. Khaleeq

On May 2, 2013, Dr. Khaleeq performed amleation of plaintiff, which included a
mental status examination (“MSE'SeeAR 376-80. Dr. Khaleeq diagnosed plaintiff with a
major, recurrent depressive disordeda possible posttraumatic stress disorfieeAR 378.

Dr. Khaleeq opined that plaifitcould perform simple and petitive tasks but would have
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difficulty accepting instructions from supervisonsay have difficulty with co-workers and the
public, and may have difficulty performing worktaities on a consistent basis due to loss of
interest.SeeAR 378-79. Dr. Khaleeq also opined tiia¢ “usual stress enuntered in the
workplace will further aggravate his psyatiic condition.” AR379. The ALJ gave Dr.
Khaleeq's opinion some weight but discounteldeitause it appeared “the doctor relied heavi
on [plaintiff's] subjective report of symptomsad limitations,” which the ALJ did not find to be
credible. AR 26. Plaintiff asserts the ALJ erredajecting Dr. Khaleeq's opinion on this basis
The Court agrees.

An ALJ “may reject a treating physician’sion if it is based ‘to a large extent’ on a
claimant’s self-reports that have bgaoperly discounted as incredibl@&dmmasetti v. Astrye
533 F.3d 1035, 1041 (9th Cir. 2008upting Morgan 169 F.3d at 60Z{ting Fair v. Bowen
885 F.2d 597, 605 (9th Cir. 1989))). This situai®distinguishable from one in which the
doctor provides his own observationsupport of his assessments and opini&eg Ryan
v.Comm’r of Soc. Sec. Admib28 F.3d 1194, 1199-1200 (9th Cir. 2008) (“[A]ln ALJ does no
provide clear and convincing reasons fgecéng an examimg physician’s opinion by
guestioning the credibility of the patient’s compta where the doctor does not discredit thos
complaints and supports his ultimaiginion with his own observations.’9ee also Edlund v.
Massanarj 253 F.3d 1152, 1159 (9th Cir. 2001). Therefdwhen an opinion is not more
heavily based on a patient’s self-reports thaglimical observations, there is no evidentiary
basis for rejecting the opinionGhanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014itihg

Ryan, supra528 F.3d at 1199-1200).

Although Dr. Khaleeq appears to have relied on plaintiff’'s subjective reporting to sgme

extent in forming his conclusiorsgich as in regard to the ability to maintain attendasmeAR
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379), there is no indication that he based thearader of conclusions more heavily on those
reports than his own clinical sbrvations. For example, Dr. Klealy opined that plaintiff “woulg
have difficulty accepting instructions from supervisasshe required many cues to provide
history and to stay focusgdnd that he “may have diffithy with co-workes and the publias
he does not come across as a social pefsdR 378 (emphasis added)r. Khaleeq's mental
status examination results aj@mvide support for his conclusiorseeAR 377 (observing that
plaintiff's attitude was guarded, that he made n® eyntact, that his stream of mental activity
was somewhat slow, that his mood was degg@sand that he was “psychomotorically
retardated [sic]”). Thus, the ALJ’s finding that. Khaleeq's assessment was based largely an
plaintiff's self-reported symptoms not supported by the substial evidence in the record.
Defendant argues the ALJ did not adopt Dral€eq’s opinion that plaintiff would have
difficulty accepting instructions from supervisdrsecause that limitatiomas inconsistent with
the results of the mental status examinatiomrit-standing principlesf administrative law,”
however, require that the Alsldecision be reviewed “based the reasoning and actual
findings offered by the ALJ — ngiost hoarationalizations that attempt to intuit what the
adjudicator may have been thinkinddréy v. Comm’r of SSA54 F.3d 1219, 1225-26 (9th Cir
2009) (citations omittedkee also Molina v. Astrué74 F.3d 1104, 1121 (9th Cir. 2012) (“we

may not uphold an agency’s decision on a grounaainially relied on by the agency”) (citatig

=]

omitted)), and as discussed above, the ALJ digtabe he was rejecting the above limitation on
the basis asserted by defendaeeAR 26).

b. Ms. Leydon

On August 14, 2012, Ms. Leydon performed a phatstwaluation of plaintiff, opining

that he had postural restrictioasd that he might be capablesafated work so long as it did nat
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require “[fline motor control of upper extrates.” AR 351. The ALJ gave this opinion little
weight because it did not specifically describaiqiff’'s level functioning, and because it did npt
gualify as an acceptable medical source’s opiri@@AR 26. Plaintiff argues the ALJ failed to

provide valid reasons forjexting Ms. Leydon’s opinion herdgain, the Court agrees.

It is true that as a nurse practitiongls. Leydon is not an “acceptable medical source,
and thus her opinion may be given less wetghh those of acceptable medical sourGesnez

v. Chater 74 F.3d 967, 970-71 (9th Cir. 1996); 20 R 8 416.913(a), (d) (licensed physician

[92)

and licensed or certified psychologists are “acddptmedical sources”). Instead, the opinions
of sources such as Ms. Leydon generally araedeim the same manner as the testimony from
lay witnesses, and therefore may beatgd for reasons germane to the sousezMolina v.

Astrue 674 F.3d 1104, 1111 (9th Cir. 2012); 20 C.BR16.913(d). The ALJ, however, may

not reject an other medical sousmelyon the basis that he or she is not an acceptable medijcal

source See idBecause the ALJ appeared to do so here, instead of specifically finding Ms.
Leydon’s opinion deserved less weight than thafsather, acceptable medical sources in the
record, he erred.

The ALJ also mischaracterized Ms. Leydoofsnion in stating it di not “specifically
describe [plaintiff's] leve[of] functioning.” AR 26. Defedant argues Ms. Leydon’s opinion
leaves open the questions ofetier plaintiff is capable of hdling or fingering, with which

hand he can perform such tasks, and how frefyuba can perform them. The Court disagree

U7

Ms. Leydon stated plaintiff “[m]ighbe capable of work that would allow him to be seated sd
long as [sic] does not require fine motor cohtrfoupper extremities.” AR 351. It is not at all
clear why the ALJ believed this to be insuffidigrspecific, or why a functional limitation based

on Ms. Leydon’s statement could not be asseseddet, defendant cites to no authority for the
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proposition that in order for an ALJ to acceptaamsessed functional limitation, it must arise to

the level of specificity asserted above. The Cdbh#refore, finds the ALJ erred in rejecting Ms.

Leydon’s opinion on this basis as well.

[l The ALJ's Evaluation of the Lay Witness Evidence from Plaintiff's Parents

Lay testimony regarding a claimant’'s symp&*“is competent evidence that an ALJ m

take into account,” unless the ALJ “expressly datees to disregard such testimony and gives

reasons germane to each witness for doinglsswis v. Apfel236 F.3d 503, 511 (9th Cir. 2001).

In rejecting lay testimony, the ALJ need niiedhe specific record as long as “arguably
germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea
link his determination to those reasons,” anbistantial evidence suppothe ALJ’s decision.
Id. at 512. The ALJ also may “draw inferendegically flowing from the evidence.Sample
694 F.2d at 642.

With respect to the lay witness evidence frolisantiff's parents, the ALJ stated it was
“inconsistent with the medical evidence of netcand thus did “nosupport finding greater
limitations than” the ALJ himself found. AR 27. TR®urt agrees with plaintiff that the ALJ’s
mere statement that the lay witness evidenceineassistent with the nacal evidence, without
giving any idea as to what in the medical evimewas inconsistent therewith, is insufficiently
specific in that it prevents the Court from detevimg whether or not the ALJ was in fact corre
in so finding. Further, as digssed above, the ALJ’'s evaluatioiithe medical evidence in the
record is not entirely free ofmr, and therefore his reliance tivat evidence to discount the lay
witness evidence in this casesisspect for this reason as well.

lll.  The ALJ’'s Assessment of Plaintiff’s Residual Functional Capacity

Defendant employs a five-step “sequentialaation process” to determine whether a
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claimant is disabledsee20 C.F.R. § 416.920. If the claimanfagind disabled or not disabled §
any particular step thereof, the disability det@ation is made at thatep, and the sequential
evaluation process end3ee idlIf a disability determination “cannot be made on the basis of
medical factors alone at step three of thatpss,” the ALJ must identify the claimant’s
“functional limitations and redttions” and assess his orrtifeemaining capacities for work-
related activities.” Sgal Security Ruling (“SSR”) 9&p, 1996 WL 374184 *2. A claimant’s
RFC assessment is used at step four to deterwhether he or she can do his or her past
relevant work, and at step five to detene whether he or she can do other w&de id.

Residual functional capacity thus is whag ttlaimant “can still do despite his or her
limitations.” Id. It is the maximum amount of work theaghant is able to perform based on all
of the relevant evidence in the recdsge id However, an inability to work must result from th
claimant’s “physical or mental impairment(shd. Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmddtdri assessing
a claimant’'s RFC, the ALJ also is requireditscuss why the claimant’s “symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with t
medical or other evidenceld. at *7.

The ALJ in this case found that plaintiff had the RFC to perform:

... sedentary work asdefined in 20 CFR 416.967(a) except that he can lift or

carry 20 pounds occasionally and 10 pounds frequently. He should not climb

ladders, ropesor scaffolds. He can occasionally crawl and kneel. He can

frequently climb ramps and stairs. He can frequently stoop. He should not

reach overhead with theright upper extremity. He should avoid

concentrated exposur eto airborne pollutants. He can perform simple

repetitive tasks. He can have occasional superficial contact with coworkers.

He should have no contact with the public. He can have few, if any, changes
in work routine or setting.

ORDER - 10
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AR 21 (emphasis in original). However, becaasaliscussed above the ALJ erred in evaluati
the medical and lay witness evidence in the nétdb cannot be said that this RFC assessmen

completely and accurately describes all of pliatfunctional capabilities. Accordingly, here

too the ALJ erred. The Court also agrees withnpif&ithat the ALJ failed to properly account for

the limitation that plaintiff “is able to interautith few supervisorsassessed by Michael Brown,

Ph.D., even though the ALJ gave Dr. Browafsnion “significant weight.” AR 25, 115.

Defendant argues that “[t]he ability to irdet with ‘few supervisors’ is not a functional
restriction, but an affirmative s&nent that Plaintiff is capable witeracting with supervisors,”
and that “[flew’ is an indefinite term that de@ot correlate with any particular number; but
common sense dictates that in a normal warggla worker would intecawith only a few
supervisors.” Dkt. 12, pp. 12-13. Clearly, though, wdem an individual i$mited in terms of
the number of individuals he oreslsan have contact with — partiatly in the case of those whq
would supervise him or her — this amounts to aicsin on that individubs ability to function
in the workplace. In addition, although it may battthe term “few” generally denotes a fairly
small number, where that number in fact falls igar@l to its functional tevance with respect tq
the workplace in the context of Social Securityathility claims, is best left to those with the
knowledge and/or experience to make that detextion — such as vocational experts — rather
than to “common sense.” Further, one presumes that Dr. Brown would not have used the
“few” if he in fact believed @intiff's ability to interact oiget along with supervisors was not
restricted in a meaningful way.

V. The ALJ’s Findings at Step Five

If a claimant cannot perform his or her pastvant work, at stepVie of the disability

evaluation process the ALJ must show thereaasignificant number of jobs in the national
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economy the claimant is able to Bee Tackett v. Apfel80 F.3d 1094, 1098-99 (9th Cir. 1999);

20 C.F.R. 8 416.920(d), (e). The ALJ can do thisulgh the testimony of a vocational expert
by reference to defendant’s Medical-dational Guidelines (the “Grids"Dsenbrock v. Apfel
240 F.3d 1157, 1162 (9th Cir. 2000pcketf 180 F.3d at 1100-1101.

An ALJ’s findings will be uphlel if the weight of thenedical evidence supports the
hypothetical posed by the AL3ee Martinez v. HeckleB07 F.2d 771, 774 (9th Cir. 1987);
Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony
therefore must be reliable light of the medical evidence tualify as substantial evidencgee
Embrey v. Bower849 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s description of
claimant’s disability “must be accurate taiéed, and supported by the medical record.”
(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
she finds do not exisEee Rollins v. Massanafi61 F.3d 853, 857 (9th Cir. 2001).

At the hearing, the ALJ posed hypothetical questto the vocational expert containing
substantially the same limitations as were included in the ALJ's RFC assesSes&R. 62-66.
In response, the vocational expidtified that an individual ith those limitations — and with
the same age, education, and work experienpiatiff — would be abléo perform other jobs.
See id Based on the testimony of the vocational expke ALJ found plaintiff to be capable of
performing other jobs existing in sidicant numbers in the national econorBgeAR 28-29.
Again, however, because the ALJ erred in evahgatie medical and lay witness evidence in
record and in assessing the ptdf's RFC — including the failuréo fully incorporate all of Dr.
Brown'’s assessed limitations — the hypothetipadstion cannot be said to completely and
accurately describe all of plaifits capabilities. Therefore, the Als step five determination is

not supported by substantial eerete and is in error.
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V. This Matter Should Be Remand&xd Further Administrative Proceedings

The Court may remand this case “either fddiional evidence and findings or to awar
benefits.”"Smolen 80 F.3d at 1292. Generally, when the Goeverses an ALJ’'s decision, “the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanationBenecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). Thus, it is “the unusual case in which ttlear from the record that the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits is appropriated.

Benefits may be awarded where “the redoad been fully developed” and “further
administrative proceedings would serve no useful purp&uadlen v. ChateB0 F.3d 1273,
1292 (9th Cir. 1996)Holohan v. Massanar246 F.3d 1195, 1210 (9th Cir. 2001). Specificall
benefits should be awarded where:

(1) the ALJ has failed to provide legaBufficient reasons for rejecting [the

claimant’s] evidence, (2) there are no ocansling issues that must be resolved

before a determination of disability caa made, and (3) it is clear from the

record that the ALJ would be requiredfiiod the claimant diabled were such
evidence credited.

Smolen80 F.3d 1273 at 129R®)cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002).

Because issues still remain in regard tortteglical opinion and lay witness evidence in the
record, plaintiffs RFC and his ability to perfarjobs existing in significant numbers in the
national economy, remand for further consadien of those issues is warranted.

CONCLUSION

Based on the foregoing discussion, the Coumrttinefinds the ALJ improperly conclude
plaintiff was not disabled. Acedingly, defendant’s decision tteny benefits is REVERSED

and this matter is REMANDED for further adnstative proceedings accordance with the
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findings contained herein.

DATED this 2nd day of July, 2015.
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Karen L. Strombom
UnitedStatesMagistrateJudge




