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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
LINDA M. ANDERSON,
Case No. 3:15-cv-05011-KLS
Plaintiff,
V. ORDER GRANTING PLAINTIFF'S
MOTION FOR AWARD OF ATTORNEY
CAROLYN W. COLVIN, Acting FEES AND EXPENSES PURSUANT TO
Commissioner of Social Security, 28 U.S.C. § 2412(d)
Defendant.

This matter is before the Court on plaintiff's filing of a motion for attorney fees pursi
to 28 U.S.C. § 2412(d), the Equal Access to dastict (EAJA). Dkt. 24. Plaintiff seeks a total
of $7,988.02 in attorney fees and $24.37 in expemdds 28. After reviewng plaintiff's motion,
defendant’s response to that nootj plaintiff's reply thereto, anthhe remaining record, the Cou
finds that for the reasons set forth belplaintiff's motion should be granted.

FACTUAL AND PROCEDURAL HISTORY

On November 28, 2015, the Court issued aeoreversing defendant’s decision to de
plaintiff's application for disability insurance benefits, and remanding this matter for further
administrative proceedings. Dkt. 21. Specificallhe Court found the ALérred in failing to
properly address the functiorimhitations assessed lmgedical expert Ollie Raulston, Jr., M.D.

in assessing plaintiff's residualnctional capacity, and thus imfling plaintiff to be capable of
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performing other jobs existing in sidicant numbers in the national econory..On February
16, 2016, plaintiff filed her motion for attorneges and expenses. Dkt. 24. As defendant has
filed her response to thatotion, and plaintiff has filed herply thereto, this matter is now ripe
for the Court’s review.
DISCUSSION

The EAJA provides imelevant part:

Except as otherwise specifically provideg statute, a court shall award to a

prevailing party other than the Unit&tiates fees and other expenses, in

addition to any costs awarded pursuangubsection (a), incurred by that

party in any civil action (other thazases sounding in tort), including

proceedings for judicial review afgency action, brought by or against the

United States in any court having juiiciibn of that action, unless the court

finds that the position of the United Statwas substantially justified or that

special circumstances make an award unjust.
28 U.S.C. § 2412(d)(1)(A). Thus, to be eligible &torney fees: (1) thclaimant must be a
“prevailing party”; (2) the governnm¢'s position must not haveebn “substantially justified”;
and (3) no “special circumstances” exist timatke an award of attorney fees unjust.
Commissioner, Immigration and Naturalization Serv. v. Jean, 496 U.S. 154, 158 (1990).

In Social Security disability cases, “[ajppitiff who obtains a sentence four remand is
considered a prevailing party for purposes of attorneys’ fééspyan v. Barnhart, 296 F.3d
852, 854 (9th Cir. 2002) (citinghalala v. Schaefer, 509 U.S. 292, 301-02 (1993)Buch a

plaintiff is considered a prevailing partyesvwhen the case is remanded for further

! Section 405(g) of Title 42 of the United States Codetinites district courts to review administrative decision
in Social Security benefit casesd., 296 F.3d at 854. Sentence four and sentence six of Section 405(g) “set fq
the exclusive methods by which district courts may remand [a case] to the Commissibfi€hé fourth sentence
of 8 405(g) authorizes a court to enter ‘a judgment affirming, modifying, or reversing the deciien of t
[Commissioner], with or without remanding the cause for a reheafugKkonyan v. Sullivan, 501 U.S. 89, 98
(1991);see also Akopyan, 296 F.3d at 854 (sentence four remand is “essentially a determination that the agen
erred in some respect in reaching a decision to deny benefits.”) A remand under sentence four therefore “be
final judgment, for purposes of attorneys’ fees claims brought pursuant to the EAJA, 28 U.S.C. § 2412(d), u
expiration of the time for appealfkopyan, 296 F.3d at 854.

ORDER -2

rth

cy
comes a
bon




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

administrative proceedingil. There is no issue here as to Wiegtplaintiff is a prevailing party
given that as discussed above, this tesebeen remanded for further administrative
proceedings. In addition, defendant does not atigatethere are — nor dbere appear to be —
any special circumstances makingaavard of attorney fees unjust.

As noted above, to be entitleal attorney fees under the HA defendant’s position also

must not be “substantially justifiedJean, 496 U.S. at 158. Normally, for defendant’s position to

be “substantially justified,” tls requires an inquiry intvhether defendant’s conduct was
“justified in substance or in the main’ — that justified to a degrethat could satisfy a
reasonable person” — and “had a ‘@aable basis both in law and factGutierrez v. Barnhart,
274 F.3d 1255, 1258 (9th Cir. 2001) (quotkigrce v. Underwood, 487 U.S. 552, 565 (1988));
Penrod v. Apfel, 54 F.Supp.2d 961, 964 (D. Ariz. 1999) (citidigrce, 487 U.S. at 565)ee also
Jean, 496 U.S. at 158 n.&loresv. Shalala, 49 F.3d 562, 569-70 (9th Cir. 1995). This “does 1
mean ‘justified to a high degreeCorbin v. Apfel, 149 F.3d 1051, 1052 (9th Cir. 1998) (quotir
Pierce, 487 U.S. at 565). On the other hand, “the tst'substantial justification “must be mor
than mere reasonablenedsadli v. Bowen, 854 F.2d 329, 331 (9th Cir. 1988).

Defendant has the burden of establishing substqusigication. See Gutierrez, 274 F.3d
at 1258. Defendant’s position must lzs a whole, substantially justified.Td. at 1258-59
(emphasis in original). That ptisin also “must be ‘substantiallygtified’ at ‘each stage of the
proceedings.”Corbin, 149 F.3d at 1052 (“Whether the clamhas ultimately found to be
disabled or not, the governmtanposition at each [discretslage [in question] must be
‘substantially justified.”) (citations omitted¥ee also Hardisty v. Astrue, 592 F.3d 1072, 1078
(9th Cir. 2010) (“[DJistrictcourts should focus on whethte government’s position on the

particular issue on which the claimant earned remand was substantially justified, not on w
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the government’s ultimate disability deterntina was substantially giified.”). Accordingly,
the government must establish that it was sulbisiéy justified both in terms of “the underlying
conduct of the ALJ” and “its litigation position defending the ALJ’s errGutierrez, 274 F.3d
at 1259. As the Ninth Citat further explained:

The plain language of the EAJA statkat the “position of the United States’

means, in addition to the position takey the United States in the civil

action, the action or failure to act the agency upon which the civil action is

based.” 28 U.S.C. § 2412(d)(2)(Dgan, 496 U.S. at 159, 110 S.Ct. 2316

(explaining that the “position” relevatd the inquiry “may encompass both

the agency’s prelitigation conduct ane flagency’s] subsequent litigation

positions”). Thus we “must focus on two questions: first, whether the

government was substantially justifiedtaking its original action; and,

second, whether the government was suiglly justified in defending the

validity of the action in court.Kali v. Bowen, 854 F.2d 329, 332 (9th Cir.

1988).
Id.; see also Kali, 854 F.2d at 332 (noting the government’s position is analyzed under “tot3
of the circumstances” te&t)fhomasv. Peterson, 841 F.2d 332, 334-35 (9th Cir. 1988).

Indeed, the Ninth Circuit hasplicitly stated that “[i] is difficult to imagine any
circumstance in which the government’s damisio defend its actioria court would be
substantially justied, but the underlying decision would no&fnpson, 103 F.3d at 922
(quotingFlores, 49 F.3d at 570 n.11)), and the EAJA cesdia presumption that fees will be
awarded unless the government’s positivas substantially justifiedThomas, 841 F.2d at 335;
see also Flores, 49 F.3d at 569 (noting that as prevailiparty, the plaintiff was entitled to
attorney fees unless the government could sh®pasition in regard to the issue on which the

court based its remand was substantially justifidd@vertheless, “[tihe government’s failure t

prevail does not raise a presumption thepibsition was not substantially justifie&ali, 854

2 As the Ninth Circuit put it in a later case: “[ijn evaluating the government’s position to determine whether it
substantially justified, we look to the record of both the underlying government conduct at issue and the tot4
circumstances present before and during litigati8arfipson v. Chater, 103 F.3d 918, 921 (9th Cir. 1996).
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F.2d at 332, 334Thomas, 841 F.2d at 335.

Substantial justification W not be found where the government defends “on appeal .|. .

‘basic and fundamental’ proce@dlmistakes made by the ALL&wisv. Barnhart, 281 F.3d

1081, 1085 (9th Cir. 2002) (quotit@prbin, 149 F.3d at 1053). I@orbin, the Ninth Circuit

found “the failure to make [specific] findingsihd “weigh evidence” to be “serious” procedural

errors, making it “difficult to justify” the gowament’s position onmpeal in that cas€orbin,
149 F.3d at 1053. I18nafer v. Astrue, 518 F.3d 1067, 1072 (9th Cir. 2008), the Ninth Circuit
found the ALJ “committed the same fundantad procedural errors” noted @orbin in failing

“to provide clear and conncing reasons for discrediting [tbkimant’s] subjective complaints,
and “to make any findings regarding” theghasis of a non-examining medical expert. The
Court of Appeals went on to find the ALJ comnuti@dditional procedural errors not present i
Corbin, including rejecting “a treatqiphysician’s opinion in favasf a non-treating physician’s
opinion without providing cleaand convincing reasondd.

In this case, the ALJ gave great weighDr. Raulston’s medicaxpert testimony in
finding plaintiff needed the opportunity to chargesitions between sitting and standing at th¢
workstation. Dkt. 21, p. 4. Dr. Raulston testifiedtthe agreed with the opinion of plaintiff's
treating physician Michael Martin, M.D., that plaintiff needed to change positions frequentl
alternate between heat and ice in her treatnh@nthe Court found the ALJ’s determination w
erroneous, because it did not adequately account for the need to change positientsy or
the need to alternate beten use of heat and idé. The Court also rejected the Commissiong
argument that Dr. Raulston’s chamxization of heat and ice aging “just temporary measureg
justified the ALJ in leaving out the need for themhis functional assessment, as it was far fr(

clear that this meant Dr. Raulstbalieved they were not needéd.
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Defendant argues the government’s positiosuisstantially justified because the ALJ’s
interpretation of Dr. Raulston’s testimony has a reasonable basis in both law and fact. The
agrees the ALJ’s interpretation heaseasonable basis in law, sinces the responbility of the
ALJ to resolve ambiguities anamwflicts in the medical evidencBeddick v. Chater, 157 F.3d
715, 722 (9th Cir. 1998). That interpretation, thodgis no reasonable basis in fact, as it cleg
does not adequately take intacaant the more restrictive limiians Dr. Raulston testified that
plaintiff would experience in a wk setting, and therefore amounts to a “basic and fundame
procedural mistake. The government thus wasuabstantially justifid in defending it.

Defendant argues in the altative that plaintiff's attornejees request is unreasonably
large considering her limited success. Before tyngrattorney fees, the Court must determine
whether they are “reasonabldéan, 496 U.S. at 161; 28 U.S.C. § 2412(d)(1)(A) (“fees and
other expenses’ includes . . . reasonable attoe®ws/Y. The test used to determine what fees
reasonable was set forthktensley v. Eckerhart, 461 U.S. 424 (1983), which dealt with recove
of attorney fees under 42 U.S.C. § 1988. That‘tdst is applicable tawards of fees under thq
EAJA.” Sorenson v. Mink, 239 F.3d 1140, 1145 n.2 (9th Cir. 2001) (citdegn, 496 U.S. at 161
(once private litigant has met eligibility requirents for EAJA fees, district court’s task of
determining what fee is reasonablegsentially same as that describetiansley)); see also
Haworth v. Sate of Nevada, 56 F.3d 1048, 1051 (9th Cir. 1995) (case law construing what ig
“reasonable” fee applies uniformly tt tederal fee-shifting statutes) (quoti@ity of Burlington
v. Dague, 505 U.S. 557, 562, 112 S.Ct. 2638, 2641 (1992)).

In determining “the amount of a reasondiele,” the “most usefudtarting point” for the

Court “is the number of hours reasonably exgex on the litigation multiplied by a reasonable

hourly rate."Hendey, 461 U.S. at 433. To that end, “[t]party seeking an award of fees shou
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submit evidence supporting the hoursrked and rates claimedd. “Where the documentation
of hours is inadequate,” the Cotimay reduce the award accordinglyd. Further, the Court
“should exclude from this initldee calculation hours that wenet ‘reasonably expended,” an
“[c]lounsel for the prevailing partshould make a good faith effort to exclude from a fee requ
hours that are excessive, redunganitherwise unnecessaryd. at 434.

“The product of reasonabl®urs times a reasonable rategwever, “does not end the
inquiry.” Id. Rather “[tlhere remain other consideratidingt may lead the district court to adju
the fee upward or downward, including the intpat factor of the ‘results obtainedId. As the
Supreme Court went on to explaihe “results obtained” factor:

.. . Is particularly crucial where agphtiff is deemed “prevailing” even though
he succeeded on only some of his claiargelief. In this situation two
guestions must be addressed. First tideplaintiff fail to prevail on claims

that were unrelated to the claims on which he succeeded? Second, did the
plaintiff achieve a levebf success that makes the hours reasonably expended
a satisfactory basis for making a fee award?

... Many . . . cases will present omlysingle claim. In other cases the
plaintiff's claims for relief will involve a common core of facts or will be
based on related legal theories. Maéttounsel’s time will be devoted
generally to the litigation as a wholeaking it difficult to divide the hours
expended on a claim-by-claim basiscBa lawsuit cannot be viewed as a
series of discrete claims. Instehe district court should focus on the
significance of the overall relief obtaimhéy the plaintiff in relation to the
hours reasonably expended on the litigation.

Where a plaintiff has obtained excelleesults, his attorney should recover a
fully compensatory fee. . . . In treesircumstances the fee award should not
be reduced simply because the pléiirtiled to prevail on every contention
raised in the lawsuit. Litigants good faith may raise alternative legal
grounds for a desired outcome, and the €®uejection of orfailure to reach
certain grounds is not a sufficient reasonreducing a fee. The result is what
matters.

If, on the other hand, a plaintiff has ached only partial or limited success,
the product of hours reasonably expendedhe litigation as a whole times a
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reasonable hourly rate may be an estee amount. This Wibe true even

where the plaintiff's claims were imtelated, nonfrivolous, and raised in good

faith. . ..
Id. at 434-37 (internal footnotesd citations omitted). The Supreme Court went on to reitera
that “[w]here the plaintiff has faiteto prevail on a claim that isdinct in all respects from his
successful claims, the hours spent on the unsuatetsm should be excluded in considering
the amount of a reasonable fee,” lut]lhere a lawsuit consists o€lated claims, a plaintiff whg
has won substantial relief should not have higiagtgs fee reduced simply because the distri
court did not adopt each contention raised.’at 440.

Defendant argues plaintiff's attorney feeguest should be reduced by 40% because

obtained only partial relief, in that she priéed on only two of 11 isss and sub-issues she

raised — despite devoting significgoortions of her briefing to thesssues — and that she faile(

to win remand for an outright award of benefitse @ourt disagrees. First, as one district court

has noted, reducing a fee award “proportionallgheoamount of pages dedicated to briefing tf

issue upon which remand was based” in a So@alifty case, or “engaging in any other meth
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for determining the amount of time spent on a single argument, would be speculative, at best.”

Kham Singmoungthong v. Astrue, 2011 WL 2746711, at *8 (E.D. Cal., July 13, 20kBg also
Belcher v. Astrue, 2010 WL 5111435, at *3 (E.[Tal., December 9, 2016).

Indeed, at least where “excellent resutia¥e been obtained, the Supreme Court has
rejected use of “a mathematicg@lpoach comparing the total numlzdrissues in the case with
those actually prevailed upon,” since “[s]uch a ratiovides little aid irdetermining what is a
reasonable fee in light of all the relevant factokehsey, 461 U.S. at 435 and n. 11 (internal

guotation marks omitted). This is because in cagege excellent results have been obtained

3 Courts also should be aware of the Supreme Court’saition that “[a] request for attorney’s fees should not
result in a second major litigatiortensley, 461 U.S. at 437.
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“[litigants in good faith may raise alternag¢ivegal grounds for a desired outcome, and the
court’s rejection of or failuréo reach certain grounds is reosufficient reason for reducing a

fee.”1d. at 435. Rather, “[t]he result is what mattetsL”

Here, there is no indication thalaintiff acted in bad faith in raising the issues that she

did, even though she may have pitadghon only two of them. It irue that the Court did not
grant plaintiff's primary request faelief — i.e., an award of berisf— but it is not “necessarily
significant that a prevailing plaintiff didot receive all the relief requestedd: at n. 11. For
example, even though a plaintiffay not obtain all the relief geested, he or she still “may
recover a fee award based on all hours reasorabplnded if the relief oained justified that
expenditure of attorney timeld. at 435.

On the other hand, “[a] reduced fee awaxd! be deemed “appropate if the relief,
however significant, is limited in comparistmthe scope of thetigation as a whole.l'd. at
440. The Court finds the relief plaintiff receivedeversal and remand for further administrati
proceedings — constitutes substantial relief ihabt so limited as to warrant a reduction in
attorney fees merely because she did not obtain her primary form of requested relief. As g
district court explaingé in a similar case:

Although the Court found that the ALJ only committed a single reversible

error, that error was significant. Asresult, Plaintifobtained a remand for

further proceedings. . . . The degree afcass obtained is substantial because,
depending on the character of the newdence, the ALJ may change some or
all of the findings this Court affired. . . . Undoubtedly, Plaintiff’'s objective

is to obtain a finding of disability ding the operative period; this Court’s

order of remand enables Plaintiff to mdeeward with his claim. As such, the

Court declines to reduce Plaintiff's fesquest because there is parity between

the relief obtained and the “scopkthe litigation as a whole.”

Denton v. Astrue, 2013 WL 673860, at *3 (D. OreFebruary 25, 2013) (quotirtgensey, 461

U.S. at 440). As ibenton, although plaintiff did noachieve her primary oégtive, the reversal
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allows her to move forward with her claiemd — depending upon what occurs on remand — §
may eventually prevail in terms of that objectasewell. Accordingly, th€ourt declines to find
a reduction in plaintiff's feeequest is warranted here.
For the foregoing reasons plaffis motion for attorney feeand expenses pursuant to
the EAJA (Dkt. 24) is GRANTED. écordingly, the Court hereby orders:
(1) Plaintiff is granted attornefees in the amount of $7,988%#hd expenses in the
amount of $24.37.
(2) Subject to any offset allowed under thedsury Offset Program, as discusseddnue
v. Ratliff, 560 U.S. 586 (2010), payment of thisard shall be sent to plaintiff's
attorney Eitan Kassel Yanich at his agkh: Eitan Kassel Yanich, PLLC, 203 Fourth
Avenue E., Suite 321, Olympia, WA.
(3) After the Court issues this Order, defendailt consider thematter of plaintiff's
assignment of EAJA fees and experteaglaintiff's attorney. Pursuant #strue v.
Ratliff, the ability to honor the assignment will depend on whether the EAJA fees
expenses are subject to any offsetvadld under the Treasury Offset Program.
Defendant agrees to contact the Departroéiireasury after thi®©rder is entered to
determine whether the EAJA attorney fees exjpenses are subjectaay offset. If the
EAJA attorney fees and expenses are nokestlp any offset, thesfees and expense;

will be paid directly to plaitiff's attorney, either by direct deposit or by check payal;

* This includes the additional $589.87 in attorney feamilf is seeking for time spent working on her reply to
defendant’s response to her motion for rauty fees and expenses. Dkt. 28, plédn, 496 U.S. at 161-62 (stating
that “absent unreasonably dilatory conduct by the prexgggarty in ‘any portion’ of the litigation, which would
justify denying fees for that portion, a fee award pregivaely encompasses all aspectstuf civil action,” and that
“the EAJA - like other fee-shifting statutes — fevdreating a case as an inclusive whole”) (cigalivan v.
Hudson, 490 U.S. 877, 888 (1989) (stating where administrative proceedings are “necessantamtheratof the
results Congress sought to promote by providing for fees, they should be considered partelrof the action for
which fees may be awarded”).
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to him and mailed to his address.

DATED this 9th day of March, 2016.
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Karen L. Strombom
UnitedStatesMagistrateJudge




