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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CLARENCE JAY FAULKNER, CASE NO. 15-5072 RJB-JRC
Plaintiff, ORDER ADOPTING REPORT AND
RECOMMENDATION

V.
ISRAEL “ROY” GONZALEZ, et al.,

Defendants.

This matter comes before the Courttba Report and Recommendation of U.S.
Magistrate Judge J. Richardeatura. Dkt. 37. The Court has considered the Report and
Recommendation, Objectionsttee Report and Recommendatioregaings filed regarding the
Objections, and the remaining file.

In this civil rights case, Plaiifit, a pro se prisoner, asseithat Defendastviolated his
First Amendment rights to the U.S. Constitution wkiezy rejected three publications that we
either in Spanish, or contained Spanish, pursigaiarmer Departmerdf Corrections (“DOC”)

policy 450.100. Dkt. 5. Plaintiff seekgunctive relief and damagesd.

ORDER ADOPTING REPORT AND
RECOMMENDATION- 1

Doc. 40

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2015cv05072/210222/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2015cv05072/210222/40/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

On April 25, 2016, the Report and Recommeiaatawas filed, recommending that the
Plaintiff’'s claim for injunctive relief belismissed because DOC policy 450.100 has been
changed to remove the challengedtrictions, and so Plaintiffiequested relief is now moot.
Dkt. 37. The Report and Recommendation furteeommends that Plaintiff's claim for

damages be dismissed because the Defeandae entitled tqualified immunity. Id.

The Report and Recommendation (Dkt. 37) $thétme adopted and the case dismissed.

Plaintiff's objections (Dkt. 38) daot provide a basis to rejeitie Report and Recommendatiop.

Plaintiff objects by arguing th#lhe publications at issue veeEnglish publications with
Spanish text, not “Spanish publications.” tD&8. Plaintiff make no showing that the

characterization of the pub&iions in the Report and Renmendation (whether “Spanish

publications” or English publicationsith Spanish text) is material to whether his rights werg

violated, or whdter he is entitled to relief.

The Report and Recommendation urges findirg EHaintiff's claim for injunctive relief
is moot because the Defendants repealed theypdD&t. 37. Plaintiff objects to the Report ar
Recommendation’s finding that Riiff had not shown that theolicy was changed in respons
to his lawsuit. Dkt. 38. Plaintiff points otltat the ACLU wasnvolved, and so, that “is
suggestive that a constitutionssue was being consideredd., at 3. The record indicates,
however, that the ACLU was involved before Rtdf filed his case. Dkt. 33-1. He makes no
showing that the ACLU'’s involvement demonsgsathat his constituinal rights were being
violated. Further, as statedtime Report and Recommendation, éhisrno showing that there i
a “reasonable expectation thae thhrong will be repeated,” so tleaim for injunctive relief is
moot. Dkt. 37, at 7quoting United Statesv. W.T. Grant Company, 345 U.S. 167, 189, 193

(2000).
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Plaintiff’'s objects to the R®ort and Recommendation’scaanmendation that the claim
for damages be dismissed because the Defendianéntitled to qualified immunity. Dkt. 38.
Plaintiff bears the burden to shdhat the law was clearly estadied at the time of the alleged
constitutional violationsDavisv. Scherer, 468 U.S. 183, 197 (1984). Plaintiff makes no sug
showing in his objections, and nedy repeats the arguments edsn response to the summary
judgment motion and rejected in theg®et and Recommendation. The Report and
Recommendation (Dkt. 37) should d@opted and the case dismissed.
ORDER
It is ORDERED that:
e The Report and Recommendation (Dkt. B3 ADOPTED; and
e This casd S DISMISSED.
The Clerk is directed to send uncertified copéthis Order to J. Richard Creatura, all
counsel of record, and to any party appeapirggse at said party’sast known address.

Dated this 3 day of May, 2016.

ol e

ROBERTJ.BRYAN
United States District Judge
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