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pst Trustee Services Inc et al D

UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
R. SORRELS, TRUBEE OF THE RCJS NO. 15-CV-05146-RJB
TRUST
Plaintiff, ORDER DENYING MOTION
Vs, TO SET ASIDE JUDGMENTS AND

TO RESTRAIN TRUSTEE SALE

NORTHWEST TRUSTEE SERVICES,
INC.; U.S. BANK, NATIONAL
ASSOCIATION; JPMORGAN CHASE
BANK, NATIONAL ASSOCIATION,

Defendants.

THIS MATTER comes before the Court amrmotion by Plaintiff to set aside two

judgments and to restrain a trustee sale by JP Morgan Chase Bank, NA (“Chase Bank?).

Dkt. 27. Plaintiff's request to set aside tyumlgments references conflicting dates and
docket numbers, but by Plaintdf'description, it appears thRataintiff seeks relief from
the Court’s Order on Chase Bank’s Motion Jodgment on the Pleadis (Dkt. 25, June
17, 2015) and Order on Plaintiff's Motion ®estrain Trustee Sale (Dkt. 25, June 22,
2015). The Court has considered Chase Bardsponse and the remainder of the file
herein. Dkt. 31.

RELEVANT PROCEDURAL HISTOR AND FACTUAL BACKGROUND

Chase Bank filed its motion for judgnmenn the pleadings (“Chase Bank’s
motion”) on April 16, 2015. Dkt. 13. Plaiffits response to the nion was due on May
4, 2015.SeelLCR 7. Plaintiff did not file a timg response to Chase Bank’s motion

because Plaintiff did not receive servicetlod motion, due to a technology glitch. Dkt.
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27-3. On May 22, 2015, Plaintiff's counseisti became aware of Chase Bank’s motion
when communicating with defense counsel alaojoint status report. Dkt. 27-3, /3.

In the joint status report, filed oude 1, 2015, Chase Bank represented that its
“pending motion for judgment on the pleadingvhich Plaintiff did not oppose, will

resolve all claims[.]” Dkt. 17, at 3. Plainti#f’counsel stated that he “intends to file a

motion, seeking leave to file a late respomseChase’s motion for judgment on the

pleadings, the basis of which will be more fully set forth in his motitth.{emphasis
added.) Plaintiff did not file anotion to continue or to seek leave to file a late response,
and only filed the motion now before ti@ourt, after the ding on June 17, 2015,
dismissing Chase Bank from the case. Dkt. 23.

On June 11, 2015, Plaintiff filed a motionrestrain a trustee sale against Chase
Bank, a motion that the Court considered but denied on June 22, 2015. Dkt. 20, 25.

Plaintiff filed this motion on July 16, 2015. Dkt. 27.

DISCUSSION
a. Motion to Set Aside Judgments

Plaintiff makes his motion to set asigelgments under Fed. R. Civ. P. 60(b)(1),
which provides that a court may relieve a party from a “final judgment, order, or
proceeding [on the basis of] . . . mistakegdwertence, surprise, or excusable neglect.”
Dkt. 27, at 3. According to Plaintiff, Plaifft never received sgice of Chase Bank’s
motion, due to an ECF glitch, where e-seeviailed due to an expired email accouuht.
Furthermore, Plaintiff maintains, Plaifitwvas not aware of Chase Bank’s motion until
May 22, 2015, a date after Ritiff’'s deadline to respondd., at 3, 4. Dkt. 27-2, 13.
Plaintiff argues that if Platiff had been given the opportimito respond, he would have
requested a continuance seeking discovery and would have provided authority contra
authority to the Court’s dismissad., at 4, 5. Plaintiff then mites several examples of

legal arguments he would have malde. at 6-11.
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Plaintiff insists that the circumstancegarrant relief because of “excusable
neglect.”SeeFed. R. Civ. P. 60(b)(1). Excusablegiect may include failure to comply
with a filing deadline or omsions due to carelessne$doneer Inv. Servs. Co. V.
Brunswick Assocs. Ltd507 U.S. 380, 394 (1993). The Comtist consider four factors
in its equitable analysis to determine wiet neglect is excusable: (1) the danger of
prejudice to the opposing par{) the length of the delay drits potential impact on the
proceedings; (3) the reason for the delayd (4) whether the movant acted in good
faith.” Lemoge v. United State$87 F.3d 1188, 1192 (9th Cir. 2009)(citingBateman
v. U.S. Postal Servig@31 F.3d 1200, 1222 (2000)).

Applying the factors to this case, tlwurt finds that the equities disfavor
Plaintiff. According to Plaintiff, the prejucke is minimal to Chase Bank, because Chase
Bank “will get its interest [on the assessedugaof the property] one way or another.
Dkt. 27, at 4. However, if Plaintiffs math is granted, Chase Bank will be forced to
defend its motion again, to conduct additional aNsry at Plaintiff’'s behest, and to again
delay the trustee sale, all of which are costly to Chase Bank. The second factor, the leng
of the delay and impact on proceedings neifagors nor disfavors either party, because
the case is still pending.

The third factor, the reason for delay, catminst Plaintiff. Plaintiff articulates
what could be a legitimate reason for thmu@ to continue Chase Bank’s motion, an ECF
glitch, but fails to explain why it took Plaifftuntil this motion, filed nearly two months
after Plaintiff was first aware of Chase Basmkhotion (May 22, 2105), tfile any type of
response. In the joint status report filed Jane015, Plaintiff explicitly stated that he
intended to file a motion to continue seekingvie to file a late response, but he did not
do so until the motion now before the Codited on July 16, 2015. The fourth factor,
good faith by Plaintiff, does ndiavor Plaintiff because of the unexplained delay in

Plaintiffs motion now before the Court. halance, the equitievor Defendant, not
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Plaintiff, and the Court findthat the delay was not excusalrleglect. Plaintiff’s motion
to set aside judgments should be denied.

b. Motion to Restrain Trustee Sale

Plaintiff's motion to restrain the trustee sale is contingent on the Court granting

Plaintiffs motion to set aside judgmentsecause Plaintiff otherwise has no pending
cause of action against Chase BaSkeDkt. 23, 25. Because the Court here denies
Plaintiff's motion to set aside judgmentsaitiff's motion to restrain the sale should
also be denied.
* % x
THEREFORE, it is heeby ordered that:
(1) Plaintiff’'s motion to set aside judgmer{i3kt. 23 and Dkt. 25) is DENIED;

(2) Plaintiff’s motion to restrain theustee sale is DENIED. Dkt. 27.

The Clerk is directed to send uncertifiedpeacopies of this Order to all counsel
of record and to any party appearpm@ seat said party’s last known address.

Dated this 28 day of July, 2015.

ol e

ROBERTJ.BRYAN
United States District Judge
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