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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
DAMIEN DARNELL HARRIS, CASE NO. 15-cv-05191 RJB
Plaintiff, ORDER ON REPORT AND

RECOMMENDATION
V.

MIKE OBENLAND,

Defendant.

This matter comes before the Court onRegport and Recommendation of Magistrate
Judge J. Richard Creatura. Dkt. 45. The Cbha# considered Petitioner's Amended Petition
(Dkt. 32), Respondent’s Answer to the AmedidRetition (Dkt. 38), Petitioner’'s Response to
Respondent’s Answer to the Amended Petitiokt(23), Petitioner's Objections to the Repor
and Recommendation, and the r@mdar of the file herein.

The Amended Petition raises twelve grounddhtveas relief, each analyzed individug
by the Magistrate Judge. Dkt. 45. Petitioner’s Objections to the Report and Recommenda

challenge Ground 1, Ground 2, Ground 3, Ground 5, and Grotis@ékt. 48. For the reasor]

! “petitioner concedes thgtounds 4, 6, 7, 9, and 11 aret properly exhausted, but
ground 2 is.” Dkt. 48, at 1. Therefore, the Cawged not provide additional analysis of these

grounds beyond the Report and Recommendatiomjvthe Court adopts as to these grounds
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Petitioner’s Objection makes no direct refiece to Ground 8, Part 3, Ground 10, and Groung
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set forth below, the Report and Recommendatmulsl be adopted in part. Except as to Gro
2, Part 1 and Ground 8, Part 1, wh&hould be afforded the oppanity for further briefing, all
claims should be dismissed and ai@iedte of appealbility denied.

l. DISCUSSION

Ground 1: Double Jeopardipkt. 48, at 23)

Petitioner’s objection stas in its entirety:

“Petitioner objects to Magistras ruling that petitioner wamt place in double jeopardy

for his conviction for leading organizetdme. See Magistrates Report at 20-17.

Petitioner contends his conviatis placed him in double jeopardig.” Dkt. 48, at 23.

Petitioner’s Objection raises nothing beyandhat Petitioner raised in the Amended
Petition, which the Report and Recommendation asaéie so no further analysis is needed.
45, at 20-27SeeDkt. 48, at 23; Dkt. 32, at 5-7. €Court should adopt the Report and

Recommendation as to Ground 1. T¢lssm should be dismissed.

Ground 2: Confrontation ClaugPkt. 45, at 14, 15)

Petitioner’'s Objection takes issue with RReport and Recommendation’s conclusion
Petitioner’'s Confrontation Claushallenges should be barriedl failure to exhaust state
remedies. Dkt. 48, at SeeDkt. 32, at 7. The Amended Petition raises two Confrontation C
challenges, one for “ten missing witnesses,bagstatements were admitted at trial through
police testimony, and another for a confidentidrmant, Scott Uchida, who was in DOC
custody but Petitioner argues could have liemmsported for trial. Dkt. 32, at 7.

Part 1—Ten missing witnesses

but the Court concurs with the Repartd Recommendation as to these grou8ds.generally
Dkt. 48.

ind

Dkt.

hat

ause
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It appears that Petitionerddexhaust state remedies, gany to Respondent’s argument

and the conclusions of the Report and Reconttagon. As Respondent concedes, Petitione

—

properly raised the issue befdhe Washington State Supremeu@t, Dkt. 25, Ex. 9, at 3, 4, bu
Respondent argues that Petitioner did not complétd round of appellate review, because he
failed to properly invoke the federal constitutal grounds to the Waisigton State Court of

Appeals. Dkt. 38, at 1(BeeDkt. 25, at Exhibit 5, p. 6. Admittdy, when read in isolation, the
specific page that Responderttisefing refers to, page six &xhibit 5, raises only the factual

background with no mention of any federal consitinal violation. However, giving Petitioner

A4

the benefit of a liberal constructioBrickson v. Pardus51 U.S. 89, 94 (2007), page six pag
should be read in light of the Introductiarhich frames Petitiones’entire briefing in
constitutional terms, geifically invoking the 8 Amendment. Dkt. 25, at Ex. 5, p. 2. Petitioner
sufficiently—though inartfully—rased the issue before botlettWashington State Court of
Appeals and the Washington State SupremariCPBetitioner exhausted state remedies.
Therefore, the Court should not adopt the&teand Recommendation as to Ground 2, Part [1.
This claim should not now be dismissed.

Given that Respondent’s briefing does not addithe merits of Petitioner’s claim, the
parties should be given an opportunity to supglentheir briefing to adess the merits of the
claim, addressing whether adjudication of therglél) resulted in a decision that was contrary
to, or involved an unreasonalapplication of, clearly establistié-ederal law; and (2) resulted
in a decision that was based on an unreasergdiermination of the facts in light of the
evidence presented. 18 U.S.C. § 2254(d).

Part 2—Confidential informant, Scott Uchida

ORDER - 3
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Although Petitioner sufficiently raised thismrontation issue to the Washington State

Court of Appeals, Dkt. 25, Ex. 5, at @gt, 15, providing both the facts and the federal
constitutional basis for the challenge, Petitioner did not properlytta@sssue on subsequent
appeals, both direct and collatetalthe Washington State Supreme CofeeDkt. 25, Ex. 8, 9
12A, 12B, 13, 15, 19, 20, 21, 23. Therefore, regaythe confidential informant, Petitioner di
not exhaust. The Court should adopt the Regod Recommendation as to Ground 2, Part 2
This claim should be dismissed.

Ground 3: Discovery ViolatiofDkt. 48, at 24)

Petitioner’s Objection referens a “4/22/08 phone call that was withheld [that] was K
to petitioner’'s motion to suppress seanarrant 08-158.” The Report and Recommendation
directly addressed this piece of discovery. B3R, at 9; Dkt. 45, at 27-30. The issue requires
further consideration. The Court should adiyet Report and Recommaation as to Ground 3.
This claim should be dismissed.

Ground 5: Fourth Amendme(iDkt. 48, at 3-8)

Petitioner’'s Objection argues that Petio’'s evidence obtained from an unlawful
warrant resulted in an uncortgtional search, yielding evéthce unlawfully obtained, which
ultimately led to Petitioner’'sreest. Dkt. 48, at 3-5. Petitionaised this issue before the
Magistrate Judge, Dkt. 32, at 12, and it requires no further angbgsdkt. 45, at 30-35See
alsqg Stone v. Poweld28 U.S. 465 (1976). The Court should adopt the Report and
Recommendation as to Ground 5. T¢lsm should be dismissed.

Ground 8: Ineffective Assistance of Coundekt. 48, at 8-23)

Part 1—Search warrant (08-152)

174

ey

no
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Petitioner’s Objection makes two prmy arguments: (1) the Report and
Recommendation erred by retg on Respondent’s analysiswWarrant 08-158 (search of safe
deposit box), because Petitioner’s challenges conceirrns the underlying Warrant 08-152
of Cathy Kruse’s residence); and (2) assumirag Betitioner’s counsel objected to Warrant O
152 at trial, “what effective couabwould object to evidence gsented during trial which coulg
have been suppressed before trial?” Dkt. 48, at 8-16.

Petitioner is correct ipart: Respondent’s analgswhich the Report and
Recommendation appears to rely upon, errs by ditiriige record for proceedings that addreg
Warrant 08-158 (search of safe deposit box) Warrant 08-152 (search of Cathy Kruse’s
residence). Dkt. 38, at 39, citing to Dkt. 25Eat 27, 28. The proceedings did reference Catl
Kruse’s residencesee e.g.Dkt. 25, at Ex. 8, p. 4, but the focus was Petitioner’s challenge t
Warrant 08-158, which permitted law enforcement to search a safe deposit box, not to en
Cathy Kruse’s residence. Dkt. 25,E&t. 8, pp. 13-19 (findings of factpee generallyDkt. 25, at
Ex. 7, 8. Therefore, the substamtigsue of what Petitioner'starney did or should have done
has not been addressed by Respondest Cidurt should notdopt the Report and
Recommendation as to Ground 8, Part 1. €hasn should not nowe dismissed.

Given that Respondent’s briefing does not addithe merits of Petitioner’s claim, the
parties should be given an opportunity to supglentheir briefing to adesss the merits of the
claim, addressing whether adjudication of therglél) resulted in a decision that was contrar
to, or involved an unreasonalapplication of, clearly establistié-ederal law; and (2) resulted
in a decision that was based on an unreasergdiermination of the facts in light of the

evidence presented. 18 U.S.C. § 2254(d).

search
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Part 2—Failure to call witnesses

Petitioner objects to the “madyiate’s ruling that trial couns&las not ineffective for not
calling Adrian Morris and Corey Scott as witees.” Dkt. 48, at 17. Petitioner raises no new
arguments; the issue needs no further consider&eekt. 32, at 15; Dkt. 45, at 37-40. The
Court should adopt the ReportchRecommendation as to GroundP@yt 2. This claim should
dismissed.

Part 4—Failure to solicifsic] favorable testimony

In the Amended Petition, Petitioner points tedieable evidence that his attorney faileq
“solicit” (elicit) that Petitione argues would have undermined tnedibility of “Boyer, Bennett
and [Cassandra] Simmons|[.]” DK2, at 16. The Report and Remmendation directly address
this issue. Dkt. 42, at 53. Petitioner objectth® Report and Recommaeatabn on the basis that
trial counsel failed to elicit favorable tesbny from Cassandra Simmons, Marcus Matthews
and Leonard Hamilton. Dkt. 48, at 19, dle Report and Recommendation addressed
Cassandra Simmons, Dkt. 42, at 53, but Petitisriest mention ofMarcus Matthews and
Leonard Hamilton is found in Petitioner’s “Reply,” which is untim&geDkt. 43, at 13-15;
Dkt. 32.

Even setting the untimeliness issue asRidijtioner failed to exhaust. Petitioner’s
underlying Motion for Discretiorrgt Review references wigsses “Boyer, Bennett, and
[Cassandra] Simmons,” but makes no mentiolafcus Matthews and Leonard Hamilton. D
25, Ex. 19, at 10, 11. Therefore, Renher did not exhaustvailable state remesh in raising the
issue of whether the failure Bktitioner’s attorneyo solicit favorable testimony from Marcus
Matthews and Leonard Hamilton constitutedfieetive of counsel. The Washington State

Supreme Court used general language when deglmeview of Petitioner’s claim, which at fir

e

] to

U7
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glance could seem to suggest that the Petitiditkexhaust, but Petitioner’s briefing shows
otherwise. Dkt. 25, Ex. 22, at 3 (“Mr. Harris alsentends that defensewtsel . . . failed to
elicit favorable testimony from witnesses. . ..Miarris’s claim regarding favorable testimony
speculative.) And even if Petitioner had exhaaisRetitioner has not shown that any error wa
of constitutional magnitudé&eeDkt. 43, at 13-15. The Court should adopt the Report and
Recommendation as to Ground 8, PaitHis claim should be dismissed.

Part 5—Soliciting unfavable testimony/evidence

Petitioner’s Objection states that he suffergeffective assistance of counsel because
“[tlhere was no tactical basis for opening the dimathat line of questioning. See Reply at 19-
21.” Petitioner’s “Rely” argues that Petitioner’'s counseas ineffective for soliciting
unfavorable testimony and evidence from wsses Dave Miller and Boyer, but the Amendeg
Petition raises the exact same issue, whieRéport and Recommendation directly address
Dkt. 32, at 17; Dkt. 45, at 43. The Court slibatiopt the Report and Recommendation as to
Ground 8, Part 5. This claim should be dismissed.

Part 6—Failure to play phone calls

Petitioner’'s Objection argues that the failoféPetitioner’s attorney to introduce two
phone calls into evidence constés ineffective assistance afumsel. Dkt. 48, at 21, 22. One (
the phone calls, made on April 19, 2008, is abered by the Reporina Recommendation and
warrants no further discussion. Dkt. 45, at4®., Petitioner’'s Objection raises another phong
call, made on May 5, 2008. Dkt. 48, at 21, 22. HoweRetitioner is untimlg, raising the issue
for the first time in Petitioner's Objection, nine Amended Petition or even Petitioner’s

“Reply.” Dkt. 48, at 22See generallyDkts. 32, 43.

S

IS

D
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The issue is also ultimatelyitivout merit. Petitioner’'s Obgion refers to a “phone call
dated: May 5, 2008 (1137 hrs),” which Rieter has transcribed. Dkt. 48, at Z&eDkt. 47.
Petitioner states that “thiall shows [witness Michael] Boy&vas to get $500.00 to beat up
and/or intimidate [witness] Cyrus . . . There israason why trial counsdid not play this call
to impeach Boyer’s testimony that he was offie$®,000 to kill Cyrus.” Dkt. 48, at 22. Howev
Petitioner’s attorney had no reason to play tpe ta impeach the witness, Mr. Boyer, becau;
the call was already admitt@ato evidence, authenticated by Mr. Boyer himself on direct
examination by the prosecution. Dkt. 25, Ex. 29, Report of Proceedings page 1180, line 2
even if Petitioner’s attorndyad used the phone call—which was in evidence— to impeach
Boyer, Petitioner makes no showing that the difference in money, $500 versus $5,000, cd
constitute a constitutional violatio8eeDkt. 48, at 22. The Court should adopt the Report ar
Recommendation as to Ground 8, Paithis claim should be dismissed.

Part 7—Failure to impeach witnesses

Petitioner’s Objection notes only thHaetitioner objects to the Report and
Recommendation, without providiramy additional basis for theoQrt to reject the Report and
Recommendation. The issue requires on furtbesideration. The @irt should adopt the
Report and Recommendation as to Ground &, P& his claim should be dismissed.

Part 8—Failure to exclude St. Ex. 108

Petitioner’s Objection arguesath'trial counsel should wa moved to suppress this
evidence [Exhibit 108, a handwritten note] befora trased on the fact no handwriting test w
done and the state never produced the informhntgave them the letter.” Dkt. 48, at 22. Thi
argument is unavailing, because as the RepdrRatommendation points out, Petitioner’s tr

counsel objected to the admission of Exhll®8 during trial. Whether counsel made the

1. And

Mr.

uld

d

as

S

al

ORDER - 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

objection before or during triahlthough perhaps of strategmportance, has no constitutional
significance. The Court shoustlopt the Report and Recommadation as to Ground 8, Part 8.
This claim should be dismissed.

Part 9—Failure to Exclude St. Ex. 60 and 110

Petitioner argues that his trial counsel waefective for “[flailing to suppress St. Ex. 60

before trial [and] not objecting to the exhibit[Dkt. 48, at 23. The Report and Recommendation

analyzes this precise issue. Dkt. 45, at 48S¢@Dkt. 32, at 18. The issue requires no further

consideration. The Court should adopt thedeand Recommendation as to Ground 8, Par
This claim should be dismissed.

Certificate of AppealabilityDkt. 48, at 24)

Petitioner objects to the recommendation Petitioner be denied a certificate of

appealability, but Petitioner’s Objection provedeo additional analysis. The Court should ad

[ 9.

opt

the recommendation to deny thetderate of appealability as to all claims, except as to Ground

2, Part 1 and Ground 8, Part 1, whinhy require additional briefing.
I. ORDER

THEREFORE, the Court ADOPTS the Rejpand Recommendation, EXCEPT as to
Ground 2, Part 1 and Ground 8, Part 1.

Petitioner's Amended Petition for Habeas Bie{Dkt. 32) is DENIED, EXCEPT as to
Ground 2, Part 1, and Ground 8, Part 1. All clagreept Ground 2, Part 1 and Ground 8, Pa
are DISMISSED.

As to Ground 2, Part 1 and Ground 8, PartélAmended Petition for Habeas Relief is
continued for the parties tdd supplemental briefing, ifrgy. The parties shall observe the

following filing deadlines for supplemental briefing:

ORDER -9
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Petitioner’s request for a cditiate of appealability pursuant to § 2254 is DENIED as

Respondent’s Supplemental Response, if Bnilay, Feb. 26, 2016

Petitioner’'s Supplemental Reply, if afiyriday, March 11, 2016

all claims except Ground 2, Part 1 and Ground 8, Part 1.

DATED this 19th day of February, 2016.
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ROBERTJ.BRYAN
United States District Judge
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