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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
ANNE M. MARS,
Plaintiff, Case No. 3:15-cv-05196-RJB
V. ORDER REVERSING AND

REMANDING DEFENDANTS
CAROLYN W. COLVIN, Acting Commissiongr DECISION TO DENY BENEFITS
of Social Security,

Defendant.

Plaintiff Anne M. Mars seekeview of the denial of her application for supplemental
security income (SSI) benefits. Plaintiff continthat the administragviaw judge (ALJ) erred
in evaluating the medical evides, plaintiffs credibility, thday witness testimony, plaintiffs
residual functional capacity (RFCind plaintiffs ability to peidrm other jobs in the national
economy. Dkt. 16 at 1. As discussed below, the (REMERSESthe Commissioners final
decision andREMANDS the matter for further administrative proceedings under sentence
of 42 U.S.C. § 405(g).

BACKGROUND

On January 11, 2012, plaintiff peatively filed an applicatin for SSI benefits. Dkt. 12,

Administrative Record (AR) 13. Plaintiffamended alleged onset date was January 11, RD1P.

Plaintiffs applications were desdl initially and on reconsideratiolal. After the ALJ conducted
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a hearing on June 1, 2013, the ALJ issuedcssiia finding plaintiffnot disabled. AR 10-29.
THE ALJ'S DECISION
Utilizing the five-step disability evaluation procéssie ALJ found:
Step one:Plaintiff has not engaged in substahgjainful activity since January 12, 201

Step two: Plaintiff has the following severe imipaents: morbid obesity, right wrist
cyst-DeQuervairis release, pairsalider, and learning disorder NOS.

Step three: These impairments do not meet or equal the requirements of a listed
impairment’

Residual Functional Capacity:Plaintiff can perform light work as defined in 20 CFR
416.967(b) except she is limited to occasigradtural movements and moves about §
slow pace. She can perform simple repetitivork with superficial contact with the
public. She cannot perform high-stress worke 8beds close supervision by a superyv
and hands-on training for workplace changes. She should have her own space of
kind. She should not be in charge of the sabétythers. She would be absent four hoy
a month for medical treatment and she wdddff task 6% of the workday. She is
limited to frequent handling and fingering witie right hand, and she should not mak
any executive decisions.

Step four: Plaintiff has no past relevant work.

Step five: As there are jobs thatiskin significant numbers ithe national economy thg
plaintiff can perform, @intiff is not disabled.

SeeAR 15-25. The Appeals Council denied ptéis request for review making the ALJs

decision the Commissiongfinal decision. AR 1-7.

DISCUSSION
Pursuant to 42 U.S.C. § 405(g), this Caudy set aside the Commissioners denial of
social security benefits if the ALJs findingse based on legal error or not supported by

substantial evidence indtrecord as a whol8ayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t

120 C.F.R. § 416.920.
220 C.F.R. Part 404, Subpart P. Appendix 1.
% The rest of the procedural history is not reteva the outcome of the case and is thus omit
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Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
l. Medical Evidence
a. Dr. Irwin
Plaintiff asserts that the ALJ erred issassing the medical evidence in the recBes

Dkt. 16 at 2-8. Specifically, pldiifif argues that the ALJ erred ligiling to give a specific and

legitimate reason supported by subsitd evidence for rejecting pawt the opinion of evaluating

physician Jennifer Irwin, M. See idat 3-4.

The ALJ is responsible for determiningedibility and resolving ambiguities and
conflicts in the medical evidencBee Reddick v. Chatek57 F.3d 715, 722 (9th Cir. 1998).
Where the medical evidence in the record iscooiclusive, ‘uestions of credibility and

resolution of conflicts'are sdiethe functions of the ALISample v. Schweike894 F.2d 639,

642 (9th Cir. 1982). In such cases,‘the ALJs conclusion must be uph&igan v. Comm’r, Sog¢.

Sec. Admin.169 F.3d 595, 601 (9th Cir. 1999).

In resolving questions of craaility and conflicts in the evidence, an ALJs findings‘mu
be supported by specific, cogent reasétexidick 157 F.3d at 725. The ALJ can do this'by
setting out a detailed and thorougimmary of the facts and confling clinical evidence, statin
his interpretation thereof, and making findintgs:The ALJ also may draw inferences‘logically
flowing from the evidenceSample 694 F.2d at 642. Further, the Court itself may draw‘spec

and legitimate inferences from the ALJs opinibtdgallanes v. Bower881 F.2d 747, 755 (9th

* Plaintiff also argues that the assessed R@iag her to be off task 6% of the workday,
allowing her to be absent four hours per rhoaind precluding her from high-stress work doe

not fully account for Dr. Irwins opinion that she svenoderately impaired iner ability to handle

stress and complete a normal workeathout interruption from her conditioseeDkt. 16 at 3.
However, because Dr. Irwin did not specificallyantify what those limitations would mean
during a normal workday, the ALJ did ner by making a reamable inferenceSee Turner v.
Comm’r of Soc. Seé&dmin, 613 F.3d 1217, 1223 (9th Cir. 2010) (ALJs finding need only b
consistent with doctors assessed limitations, not identical to them).
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Cir. 1989).

The ALJ must provide‘clear and convindireasons for rejecting the uncontradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1996). When a treating or examining physicians apiris contradicted, that opinion‘tan only
rejected for specific and legitate reasons that are supported by substantial evidence in th
record’ld. at 830-31.

On May 16, 2012, Dr. Irwin performed ayphiatric consultatie examination of
plaintiff, which included a m&al status examination (MSE), and provided a functional
assessmengeeAR 615-19. In the functional assessment, Dr. Irwin opined that, among oth
limitations, plaintiffs ability to accept instructis from supervisors was moderately impaired
her ability to perform work astities on a consistent basisthout special or additional
instruction was moderately to markedly impair8deAR 618-19. The ALJ rejected these
limitations only because they were inconsisteitlh plaintiffs‘demonstated abilities, which
include caring for children witHisabilities, teaching her son to talk, cooking, handling the
money, and crochetin@eeAR 23-24.

An ALJ may reject a physicians opined lintitms on the basis that other evidence off

claimants ability to function, including repodectivities of daily liing, contradicts those

limitations.See Morgan169 F.3d at 601-02. However, thpddintiff manages household duties

in her own home does not contradict Dr. Irmafisnion that plaintiff has a limited ability to
accept instructions or perform work activiti@ghout special instruction in a full-time
workplace. A claimant need not be‘Utterly incapacdatebe eligible for disability benefits, an
‘many home activities may not be eagilgnsferable to a work environme@tholen v. Chater

80 F.3d 1273, 1284 n.7 (9th Cir. 1996¢¢ also Reddic 57 F.3d at 722 (D]isability claimant
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should not be penalized for attempting to lead rabiimes in the face aheir limitations?). On
the same function report that describes the adsvitited by the ALJ as the reason for rejecti
limitation in plaintiffs ability to accept instations from supervisors, plaintiff specifically
reported that she does not follow spoken instructions &e#AR 187. Also, plaintiff reported
that she needs help handling finances and tialtets her longer to prepare meals because o
pain.SeeAR 184, 186.

Moreover, Dr. Irwin was well aware of plairfsifdaily activities, irtluding them in her

report.SeeAR 617. If Dr. Irwin saw no @ntradiction between thosetaities and the limitations

which she ultimately assessed, then the ALJ doirig an improper substitution of the ALJs I3
opinion for that of a medical profession@kee Gonzalez Perez ec% of Health and Human
Services812 F.2d 747, 749 (1st Cir. 1987) (ALJymeot substitute own opinion for findings
and opinion of physicianMcBrayer v. Sec’y of Health and Human Servjidd F.2d 795, 799
(2d Cir. 1983) (ALJ cannot aitbarily substitute own judgmeribr competent medical opinion)
Substantial evidence does not supplee ALJs rejection of these limitations opined by Dr. Irv
on the basis of plaintiffs reptad activities. Therefore, th_J erred by failing to provide a
specific and legitimate reason supported by sakisteevidence for dismunting part of Dr.
Irwin's opinion.

The Ninth Circuit has‘recognized that harssesrror principles apply in the Social
Security Act contextMolina v. Astrue674 F.3d 1104, 1115 (9th Cir. 2012) (cit&gput v.
Comm’r, Soc. Sec. Admin54 F.3d 1050, 1054 (9th Cir. 2006) (collecting cases)). The Nin
Circuit noted that‘in each case we look at the me@s a whole to determine [if] the error alter
the outcome of the cadd: The court also noted that the Nir@ircuit has“adhered to the gene

principle that an ALJs error is harmless wheris ihconsequential to the ultimate nondisabilit
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determinatiorild. (quotingCarmickle v. Comm’r, Soc. Sec. Admb83 F.3d 1155, 1162 (9th
Cir. 2008)) (other citations omitted). The court nbtiee necessity to follow the rule that court
must review casesithout regard to errors that do ndffect the parties‘'substantial righitkd. at
1118 (quotingsShinseki v. Sanders56 U.S. 396, 407 (2009) (quag 28 U.S.C. § 2111)
(codification of the harmless error rule)).

Had the ALJ fully credited the opinion of Dr. Irwin, the RFC would have included

additional limitations, as would ¢hhypothetical questions posedhe vocational expert. As the

ALJs ultimate determination regarding disatyitvas based on the testimony of the vocationg
expert on the basis of an ingper hypothetical question, the eradfected the ultimate disabilit
determination and is not harmless.
b. Other medical evidence

Plaintiff also argues that the ALJ failedgmperly evaluate the lmér medical evidence,
listing the findings of several physicians and otmedical professionalsut only arguing that
the ALJ erred by failing to accept and fully credi #vidence, which,“considered in its entire
supports [plaintiffs] testimony about her symptoms and limitati@esDkt. 16 at 4-7. However
plaintiff does not identify any specific errorsthre various weights gén by the ALJ to those
sources. Where an individual hag acgued an issue with any sdagsty in the opening brief,
the Court does not need to addresSae Carmickleb33 F.3d at 1161 n.2.

Likewise, plaintiff argues that the ALJ errby giving significant wight to the opinion
of non-examining physician Will Nelp, M.D., becauseis apparent that Dr. Nelp failed to ta

into account [plaintiffs] testimony about her symptoms and limitatideeDkt. 16 at 7.
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This argument lacks any specificity or supgosin the record and need not be addresSed.
Carmickle 533 F.3d at 1161 n.2.

Plaintiff then argues that the ALJ erred byigg significant weighto the non-examining
state agency psychologists because they were inconsistent with Dr. Irwins oBiegbikt. 8 at
7. However, where the medical evidence in the resondt conclusive, ‘tuaions of credibility
and resolution of conflicts'are solely the functions of the Aample 694 F.2d at 642. Plaintifi
also argues that the ALJ failed to include ia BRFC the state agency psychologists opinion that

plaintiff‘might have some difiulty persisting through a normal vkeveek but [ ] was able to d

O

so0’SeeDkt. 8 at 7. However, this opinion offet@o specific limitation, and the ALJ reasonal

<

accounted for plaintiffs psychological difficulties in the RFS&e Turner613 F.3d at 1223 (9th

Cir. 2010) (ALJs finding need oylbe consistent with doctorssessed limitations, not identica
to them). The ALJ did not err in evaluagi the remainder of the medical evidence.

Il. Plaintiff's credibility

Plaintiff argues that the ALJ erredassessing plaintiffs credibilityseeDkt. 16 at 8-14.
Questions of credibility are solely within the control of the ARde Samp|&694 F.2d at 642.
The Court should not“second-guess'this credibility determinatitben v. Heckler749 F.2d 577,

580 (9th Cir. 1984). To reject a claimants subjeettomplaints, the ALJ must provide“specifig

cogent reasons for the disbelie€ster 81 F.3d at 834 (citation omitte The ALJ‘must identify

what testimony is not credible and what @ride undermines the claimants complaiids’see

also Dodrill v. Shalalal2 F.3d 915, 918 (9th Cir. 1993). Unless affirmative evidence shows the

claimant is malingering, the ALJs reasons foeoting the claimants témony must be‘clear and
convincing'Lester 81 F.2d at 834. That some of thagens for discrediting a claimants

testimony should properly be dmmted does not render the Alditermination invalid, as long
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as that determination isigported by substantial evidend@napetyan v. Haltei242 F.3d 1144
1148 (9th Cir. 2001).

Here, the ALJ provided clear and convinciegsons supported by substantial eviden
for discounting plaintiffs credibity. An ALJ may reasonably rejeatclaimants allegations of
debilitating pain if the claimant has an“extrely poor work history and‘has shown little
propensity to work in her lifetiméflhomas v. Barnhar278 F.3d 947, 959 (9th Cir. 2002). The
ALJ noted that plaintiffs only earningsoim 1997 to 2012 consisted of $1,695 in 1997 and
$1,681 in 2002SeeAR 22, 156. Additionally, an ALJ may discli¢ allegations of disability if
the evidence shows a claimant stopped workingeasons unrelated to her impairmeBise
Berry v. Astrue622 F.3d 1228, 1235 (9th Cir. 2010). Here, the ALJ noted plaintiffs testimo
that she stopped performing volunteer work atsphal largely because‘is hard to get away
when | have a house as full as | do tfaées two parents to take care AR 22, 43. When
asked the main reason she was unable to vptaktiff responded that she needed to be
available to tend to her childrens health ne&#eAR 43-44. The ALJ reasonably discounted
plaintiffs credibility becauseift appears as though [she] chos# to work for family related
reasons rather than due to h#egedly disabling m&al impairments’AR 22. Therefore, the
ALJ did not err in assesg] plaintiffs credibility.

II. Lay witness testimony

Plaintiff argues that the ALJ erred in evalog the lay witness stimony in the record.
SeeDkt. 8 at 14-15. Lay testimony regarding a claimants symptoms'is competent evidence
an ALJ must take into account; unless the &kgressly determines to disregard such testim
and gives reasons germane to each witness for doingw'v. Apfel236 F.3d 503, 511 (9th

Cir. 2001). In rejecting lay testimony, the ALdad not cite the spemfrecord as long as
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‘arguably germane reasons for dismissing tistiteony are noted, even though the ALJ does*
clearly link his determination to those reas@ml substantial evidence supports the ALJs
decision.d. at 512. The ALJ also may‘draw inferendegically flowing from the evidence’
Sample 694 F.2d at 642.

Here, Richard Manning, plaintiffs boyfriend stéfied that plainfif was unable to stand
for long periods of time and had difficultyalking, lifting, squaihg, bending, reaching,
kneeling, climbing stairs, and using her har@8seAR 159-66. The ALJ evaluated Mannings
statements and found‘that they support fpktintiff] has some limitations; however, [ ]
Mannings estimation of the degree of [plaintiffghitations are simply not consistent with
[plaintiffs] demonstrated abilities which incluadaring for a two year old, preparing meals, ar
performing household chores’” AR 24. Tgesrmane reason is supported by the recdedAR
46-47.

Plaintiff also argues that the ALJ erred byifig to mention the testimony of J. Sjoquis
a Social Security employee, who wrote thatiqtiff had to“shift around and stand and sit
regularly because of discomfortdwent on tangents in conversati@eeDkt. 8 at 14; AR 168.
However, the ALJ'need not discusl evidence presentedto him or h€mcent on Behalf of
Vincent v. Heckler739 F.2d 1393, 1394-95 (9th Cir. 1984jgtion omitted) (emphasis in
original). The ALJ must onlyxplain why*“significant probative evidence has been rejedted’
This testimony was not significant probative e&ride because it provided no specific, functig
limitations.See Meanel v. Apfel72 F.3d 1111, 1114 (9th Cir. 1999) (notations concerning
claimants pain, without angocumentation of resulting limitatns, do not constitute specific

findings that are useful in thesadibility determination). Also, the
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statement reiterated plaintiffs subjective complaints, which were properly discredited, as
discussed above. Therefore, the ALJ diderotin evaluating thé&ay witness testimony.

V. Residual functional capacity

Plaintiff argues that the ALJ impperly assessed plaintiffs RFSeeDkt. 16 at 15. As
discussed above, because the ALJ erred iruatiaty the opinion of Dr. Irwin, the ALJs RFC
assessment does not completely and accurdgsigribe all of plaitiffs capabilities.
Accordingly, here too the ALJ erred.

V. Step five findings

Plaintiff argues that the ALJ improperlgudnd plaintiff able to perform other work
available in the natioh@conomy at step fiveseeDkt. 16 at 16-17. Again, because the ALJ
erred in evaluating the medical evidence and thiassessing plaintiffs RFC, the hypothetical
guestions posed to the vocational expert at the hearing did not completely and accurately
describe all of plaintiffs capalities. Therefore, the ALJs stdjve determination is not support
by substantial evidence and is in error.

The Court may remand this case‘either for additional evidence and findings or to a|
benefits’Smolen80 F.3d at 1292. Generally, when the Goeverses an ALJs decision,‘the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanatio8enecke v. BarnharB79 F.3d 587, 595 (9th Cir. 2004) (citations
omitted). Thus, it is‘the unusual case in which it is clear from the record that the claimant
unable to perform gainful employment in theioaal economy; that'remand for an immediate
award of benefits is appropriate?

Benefits may be awarded where‘the record has been fully developed andfurther

administrative proceedings would serve no useful pur@mselen80 F.3d at 129Ziolohan v.
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Massanarj 246 F.3d 1195, 1210 (9th Cir. 2001). Specificdbgnefits should be awarded whe
(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the
claimants] evidence, (2) there are no oansting issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfitad the claimant diabled were such
evidence credited.

Smolen80 F.3d 1273 at 129R®4cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002

Here, issues still remain regarding plaintiffs #diito perform other jobgxisting in significant

numbers in the national economy despite any additional assessed limitations. According|)

remand for further considerationvsrranted in this matter.
CONCLUSION
For the foregoing reasons, the Commissioners final decisiBREV¥ERSED and this
case IREMANDED for further administrative proceedingader sentence four of 42 U.S.C.

405(g)

DATED this 6" day of January, 2016.

ol e

ROBERTJ.BRYAN
United States District Judge
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