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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

STEVEN A. GEHRMAN,
Case No. 3:15-cv-05229-KLS
Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review of the defendant Commissioner’s
denial of his applications for disability insu@e benefits (“DIB”) and supplemental security
income (“SSI”). Pursuant to 28 U.S.C.8636@deral Rule of CivProcedure 73 and Local
Rule MJR 13, the parties have consented to taganatter heard by ¢hundersigned Magistrat

Judge. After reviewing the parties’ briefs ahd remaining record, tH@ourt hereby finds that

Doc. 24

D

for the reasons set forth below, the Commissioragtgsion to deny benefits is reversed and that

this matter should be remanded for further administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On August 16, 2005, plaintiff protectiveljed applications for DIB/SSI, alleging
disability as of August 30, 2002, due to high llgwessure, asthma, back problems, difficulty]
remembering, depression, anxietyizeees, and muscle spasms. 3ekninistrative Record
(“AR”) 24, 143. He subsequently amended his onset date to October 30, 2003. AR 24, 10

applications were denied upon initial adrsinative review and on reconsideration. 8&e24.
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A hearing was held before an administratiaw judge (“ALJ”) on June 8, 2007, at which
plaintiff, represented by counsel, appeaned &stified, as did @ocational expert. Se&R
1463-90.

On September 27, 2007, the ALJ issued a decisi@rhich plaintiff was determined to
be not disabled. Se&R 75-89. On January 1, 2009 plainfifed a new SSI only claim, becaus
his date of last insured for DIB was September 30, 2007. AR. 503. This new SSI claim wz
approved on reconsideration duly 2, 2009 based on finding thaaintiff met Listings 12.02
and 12.04. AR. 545, 573-85. Plaffi request for review of the September 27, 2007 ALJ’s
decision was granted by the Appeals CouogiFebruary 23, 2010, resulting in remand for
consolidation with the subsequent SSImand further proceedings on all claims. 3&e68-
74.

The remand hearing was held beforeAdd on March 17, 2011. AR 58. On April 25,
2011, the ALJ found plaintiff not disabled fany period after Augus30, 2002. AR 55-67.
Plaintiff's request for review was griaul by the Appeals Council on September 24, 208R
994-996A. A third ALJ hearing was held darch 10, 2014 and included testimony from a
medical expert. AR 1491-1518. On August 13, 2014 the ALJ issued a partially favorable
decision finding plaintiff disabled as of Md1, 2013. AR 47. The ALJ assessed a residual
functional capacity (“RFC”) of light work limitd to standing/walkinépr six hours and sitting
for six hours in an eight hour day. AR 31. Rtdf could frequently balance, stoop, kneel,

crouch, crawl, and climb and perform simple roatiasks. AR 31. Given this RFC of light won

1 On September 2, 2011 the Appeals Council mistakenly reviewed the ALJ’s April 29, 2009 disfrasisehring
on the second SSI claim due to pending consolidatitmthe original SSI/DIB claims. The Appeals Council
declined review of this decision. A-50. Plaintiff then filed appeal ingiJnited States Distt Court Western

11%

S

District of Washington at Tacoma. AR 1027-30. The pasdidrsequently entered into a stipulated dismissal of this

appeal because it related to the ALJ dismissal of the duplicate claim rather than the April 25, 2011 ALJ deci
469.
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with minimal non-exertional limitations, the AL3und plaintiff disabled asf his 55th birthday
based on the Medical Vocational Guidelines. #4247. This partially favorable decision
resulted in notice of overpayment for the pdrplaintiff received beris prior to the ALJ
decision. Dkt. 21, 2-3.

The Appeals Council denied review of tined ALJ decision on February 13, 2015. A

11-14. The ALJ's decision therefore became then@dssioner’s final decision after sixty days.

On April 16, 2015, plaintiff filed a complaint in thiSourt seeking judicial review of the ALJ’'s

decision. Se&CF #3. The administrative recordsvded with the Court on September 17,

2015. SedCF ## 16, 17, 19, 20. The parties have deted their briefing, and thus this matte

is now ripe for judicial revievand a decision by the Court.

Plaintiff argues the ALJ’s decision should be reversed and remanded to defendant
benefits, or in the alternagvfurther proceedings, because the ALJ erred by: (1) failing to
provide legally adequate reasons for rejectirgdpinion of medical expert Dr. Rack that his
seizure disorder has met Liggi 11.02 since 2007; (2) failing &mldress Listing 12.05(c) or Dr.

Lysak’s opinion that he met Listings 12.02 dard04; (3) not providing lgally adequate reason

for rejecting the medical opinions of Drs. Kruedeewis, Arenas, and Coor and treating PA-C

Kenoyer, Fischer, and Walker; and (4) failingctmsider his need for a walker or cane when
formulating the residual functional capacitiREC”). The Court agrees the ALJ erred in
evaluating the evidence from Dysak, Dr. Krueger, Dr. Lewignd Dr. Arenas, and therefore

in finding plaintiff to be not disabled. Foreghleasons set forth below, the Court finds the

Commissioner’s decision shoub& reversed, and this matter should be remanded for further

administrative proceedings.
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DISCUSSION
The determination of the Commissioner thataeamant is not disabled must be upheld
the Court, if the “proper legal standards” hémeen applied and the “substantial evidence in th

record as a whole supports” tltittermination. Hoffman v. Heckler85 F.2d 1423, 1425 (9th

Cir. 1986); sealsoBatson v. Comm’r of Snal Security Admin.359 F.3d 1190, 1193 (9th Cir

2004); Carr v. Sullivan772 F.Supp. 522, 525 (E.D. Wash. 1991) (“A decision supported by

substantial evidence will, nevertheless, be set aside if the proper legal standards were not

in weighing the evidence and making the dieri.” (citing Brawnew. Sec’y of Health &

Human Servs.839 F.2d 432, 433 (9th Cir. 1987))).
Substantial evidence is “such relevantewnce as a reasonable mind might accept as

adequate to support a comsllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of élence, although less than @&ponderance of the evidence is

required.”_ Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“iWre there is conflicting evidence

sufficient to support either outcome, we mairm the decision actually made.” (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

2 As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the coust® required to accept thert.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
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l. The ALJ's Evaluation of Opinion from Agency Reviewer William Lysak, Ph.D.

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record isaooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké94 F.2d 639,

642 (9th Cir. 1982). In such cases, “the A_dobnclusion must be upheld.” Morgan v. Comm!]

of Social Sec. Admin169 F.3d 595, 601 (9th Cir. 1999). Determining whether inconsisten

in the medical evidence “are material (or areaict inconsistencies all)aand whether certain
factors are relevant to discount” the opinions of medical expeits Wahin this responsibility.”
Id. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings

“must be supported by specific, cogent reasons.” Redili€k F.3d at 725. The ALJ can do th

“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation therfie@and making findings.” 1d.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencieem the ALJ’s opinion.” Magallanes v. BoweB81

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingdasons for rejectg the uncontradicted

opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisiapinion is contradietd, that opinion “can

only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in

scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2d at 1119 n.10.
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the record.” Idat 830-31. An examining physician’s ojin is “entitled to geater weight than
the opinion of a nonexamining physician.” Les&t F.3d at 830-31. A non-examining
physician’s opinion may constitute substangaldence if “it is onsistent with other

independent evidence in the record.”ati830-31; Tonapetyan v. Halt@42 F.3d 1144, 1149

(9th Cir. 2001).

On June 27, 2009, agency consultant Whiliaysak, Ph.D. reviewed plaintiff’s
psychiatric record for reconsideration of the January 1, 2009 SSI application. AR 573-85.
agency consultant, Dr. Lysak is a highly qualifeegbert in the evaluatn of the medical issues
in disability claims. SSR 96-6p. Dr. Lysakmmarized a February 10, 2009 psychological
evaluation conducted by Janis Lewis, Ph.D. rRii&i‘is malodorous, childlike and labile, crying
when he could not answer questions. He marked limitations on depressed mood, motor
retardation... [h]e is markedly limited in carify himself, relating tathers and in tolerating
the pressures and expectations of a normal wetting.” AR 585. Dr. Lyak concluded plaintiffi
had marked restrictions in his activities oflgdiving and marked difficulties in maintaining
concentration, persistence, or pace. AR 583. This qualified plaintiff for benefits under Listi
12.02 due to major depressive disorder witychstic traits, and 12.04 due severe cognitive
disorder NOS. AR 573-76.

The ALJ completely omitted any referencelo Lysak’s review and conclusion that
plaintiff met Listings and qualiéd for benefits. AR 24-48. The Als failure to discuss this
opinion was error. While the ALJ “need not discadsvidence presented,” he must explain

why “significant probative evidence has beejected.” Vincent on Behalf of Vincent v.

Heckler, 739 F.3d 1393, 1394-95 (9th Cir. 1984) (citatiwnitted) (emphasis in original). Herg

ORDER - 6
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the ALJ did not discuss the evidence that servati@basis for plaintiff's award of benefits. TH
failure to acknowledge and weigh this extrely significant evidence was erroneous.
However, the Court will not reverse adlsion by an ALJ in which the errors are

harmless. Sellolina v. Astrue 674 F.3d 1104, 1117-22 (9th Cir. 2012)he Court must first

determine whether the ALJ’s error was “nonprejuditmahe claimant orrelevant to the ALJ's

ultimate disability conclusion,” and thereforgrmless._Stout v. Comm’r of Soc. Sec. Admin

454 F.3d 1050, 1055 (9th Cir. 2006). In this caselPsak, an agency reviewer and expert o
disability found plaintiff dsabled under Listings 12.02 and 12.04. Had the ALJ properly
considered this opinion, plaifftmay have qualified for benefitsased on these Listings. See
Lewis v. Apfel 236 F.3d 503, 512 (9th Cir. 2001); 20 C.F.R.8416.920(4)(iii)). Therefore, thg
ALJ’s error was highly prejudiciand resulted in a direct impact on the ultimate disability
conclusion. Reversal is required.

[l Additional Medical Opinions, RE, and Step Five Determination

Plaintiff also alleges the ALJ did not provitkgally adequate reass for rejecting the
medical opinions of examiners Keith Kruegeh.D., Silverio Arenas, Jr., Ph.D., and Janis
Lewis, Ph.D. Dkt. 21, 1.

A. Keith Krueger, Ph.D.

Dr. Keith Krueger performed a psychological evaluation on September 7, 2005. AR
48. Dr. Krueger diagnosed cognitive disorbi€&»S and depressive disorder NOS. AR 244. H¢
indicated a history of substance abuse.24R. Dr. Krueger observed moderate severity
depressed mood, verbal expressof anxiety or fear, expre®n of anger, and social
withdrawal, as well as marked physical cdanpts. AR 244. He noted marked impoverished,

slow, perseverative thinking wittonfusion or disorientatiomd moderate memory defect for
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recent events. AR 243. During the mental status examination, plaintiff showed marginal tg
ability for abstraction, judgment/compreheasiinsight, and memoftgoncentration. AR 248.
Dr. Krueger then opined plaiffthad moderate limitations in all cognitive factors except for
marked limitations in abilityo exercise judgment and mattecisions. AR 245. As for social
factors, plaintiff was markedly lifted in his ability to interact appropriately in public contactg
respond appropriately to and toleraghe pressures and expeaas of a normal work setting,
and maintain appropriate behavior. AR 245. Findllr. Krueger commented that plaintiff's ve
unusual presentation made estimating effort difficult. AR 248.

The ALJ gave Dr. Krueger’s opiniontlg weight. AR 41-42. The ALJ found Dr.
Krueger’s opinion likely based on plaintiff’'s notedible, contradictgrcomplaints. AR 41-42.
The ALJ also found plaintiff's “demonstrated abilttyengage in vari@outdoor activities, use
public transportation, grow andigate his own marijuanahews a much higher level of
cognitive and social functiong than reflected in the doe¢t® opinion.” AR 42. Plaintiff
contends neither of these reasons supports rejection of Dr. Krueger’s opinion. The Court
in part.

The ALJ determined Dr. Krueger’s opam was based too heavily on plaintiff's
subjective complaints. “An ALthay reject a treating physiciaropinion if it is based ‘to a
large extent’ on a claimant self-reports thave been properly disanted as incredible.”

Tommasetti v. Astrues33 F.3d 1035, 1041 (9th Cir. 2008) (quotivigrgan v. Comm’r. Soc.

Sec. Admin, 169 F.3d 595, 602 (9th Cir. 1999) (citiRgir v. Bowen 885 F.2d 597, 605 (9th

Cir. 1989))). But, “when an opinion is not mdreavily based on a patient’s self-reports than

clinical observations, there ii® evidentiary basis for rejectjrihe opinion.” Ghanim v. Colvjn

763 F.3d 1154, 1162 (9th Cir. 2014). Here, Dr. geremade his own observations. As noteq
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above, Dr. Krueger observed depressed moqatession of anxiety, anger and fear, and
difficulties with cognition and memory. AR 243-4Br. Krueger also conducted a mental stat
examination to obtain clinical evidence. “Eilthe physical examination, the Mental Status
Examination is termed thabjective portion of the patient evaltian.” Paula T. Trzepacz and
Robert W. Baker, The PsychiatMental Status Examinatioh(Oxford University Press 1993)
(emphasis in original). The mental statuamiation showed marginal to poor ability for
abstraction, judgment/comprelsgon, insight, and memorygacentration. AR 248. This
objective evidence supported Dr.u@ger’'s assessment and limitations with respect to plaint
cognitive functioning. Because Dr. Krueger lmhkes opinion on observation and mental staty
examination results, as well as plaintiff's sulije complaints, this was not a legitimate reasq
to reject his opinion regarding plaintiff's cognitive limitations. &&anim 763 F.3d at 1162.

However, Dr. Krueger includg@w observations and no tesjito support his assessmgq
of plaintiff's social functoning. Dr. Krueger only notedaihtiff's employment history
including plaintiff's profane desiption of his former boss and termination after being falsely
accused of poking someone in the chest.24B. Without objective supporting evidence, the
limitations on social functionin®r. Krueger assessed appeardsult solely from plaintiff's
subjective complaints. Therefore, the ALJ propeeigcted this aspeof Dr. Krueger’s opinion.
SeeTommasetti533 F.3d at 1041.

The ALJ also found plaintiff's activities to lieconsistent with theocial and cognitive
functioning limitations reflected iBr. Krueger’s opinion. In partidar, the ALJ cited plaintiff’s
ability to use public tragportation, engage in various outdoatiaties, and grow and irrigate hi

own marijuana. AR 42.

ORDER -9

ff's

n

nt

[72)




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

The ALJ made several references to plairgi#fbility to use publitransportation. AR 30
However, the evidence cited for this findingesnuous, consisting of a single statement in Dr.
Silverio Arenas’ psychological eluation reporting that plaintifiialks or takes the bus. AR 36
Dr. Arenas gives no further information on pidif’'s use of publictransportation, including
whether he rides the bus by helfsor requires someone to accompany him, and whether he
navigate the routes and schezuibr needs assistance. AR 383cthermore, Dr. Arenas opined
that plaintiff was relatively functional “withihis present limitedurtailed/interactive
environment, but would be highly severely filysctional outside ofhat.” AR 366. This
suggests plaintiff can function within his contfaone, which could extend to certain trips on

public transportation. Clearly, piiff's capacity to utilize publi¢ransportation is unclear and

open to interpretation and confjexe. The ALJ’s findings on this issue are based on speculat

rather than substantial evidence. While the Alal draw inferences, he may not speculate. S
SSR 86-8. Therefore, plaintiff's use of publiartsportation is not a legitimate reason suppor
by substantial evidence to rejedher the cognitive or the sociflnctioning limitations assesse
by Dr. Krueger.

Additionally, the Court is unclr how plaintiff's outdoor activities like fishing, hunting
hiking, and tending marijuana arecessarily inconsistent witihose limitations. The record
merely mentions these activities without any detaildescriptions of plaintiff's actual ability tg
accomplish them. SeAR 157, 363, 429, 524, 794, 887, 1284, 1328, 1329, 1430, 1435. Th{
record provides no insight into the scale and sanfiplaintiff's activities, or whether any of
them involved dealing with other people. Foaewple, growing and irrigating marijuana could
mean anything from a few plants and a watedag to a complex operation. Without details, t

ALJ is, once again, speculatingthplaintiff's performance ahese activities shows higher

ORDER - 10
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social and cognitive ability. On this recopdaintiff’'s outdoor activiies and tending of his
marijuana plants again do not provide a legitenatason to reject eithtre cognitive or the
social functioning limitations Dr. Krueger assessed.

B. Slverio Arenas, Jr., Ph.D.

Dr. Silverio Arenas examined plaifiton March 15, 2006. AR 360-67. Dr. Arenas
diagnosed anxiety disorder, depressive disomgmnitive disorder andorderline intellectual
functioning. AR 366. He summarized his findinsn]ental status examination noted
significant problems in the areas of appearaatteéude/behavior, affect/mood, thought flow,
remote memory, recent memory, inoirete memory, knowledge fund, and in
attention/concentration.” AR 36&esting revealed an extremely low verbal 1Q score of 69, &
borderline full scale score of 73. AR 366.€TBurns Depression Checklist and Anxiety
Inventory suggested severgudession and extreme anxiety. AR 366. Dr. Arenas concluded
“overall, the client’s abilities to reasondunderstand, attend/concentrate, remember, pace,
persist, and to tolerate/manage stress are alhmalhyi functional, relative tot he [sic] presentin
problems, within his present limited curtailederactive environment, but would be highly
severely dysfunctional outside of that, aginy competitive worlsituation.” AR 366.

The ALJ noted Dr. Arenas’ opinion and testing and summarized the results. AR 34. After
summarizing the evidence, the ALJ never ségd Dr. Arenas’ opinion. The ALJ failed to

include the consideration and igkt given to the evidence-dowever, based on the minimal

mental health limitations included in the RFC—poréstriction to simple routine tasks—the Al

nd

J

clearly rejected Dr. Arenas’ opinion that plaintiff would be highly dysfunctional in a competitive

work environment. AR 31.

ORDER - 11
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The ALJ’s failure to discuss rejection of.DXrenas’ opinion was error. As noted above

the ALJ “need not discussl evidence presented,” but he shexplain why “significant

probative evidence has been rejected.” Vincéd® F.3d at 1394-95. Here, Dr. Arenas’

assessment of plaintiff’'s significant limitatioasd disfunction was significant and probative
evidence. Therefore, the ALJ’s failuredrplain its rejection was erroneous.

C. JanisLewis, Ph.D.

Dr. Janis Lewis conducted a psychologicalaation of plaintiff on February 10, 2009.
AR 565-72. She diagnosed severe cognitive disorder and major depressive disorder with
psychotic traits. AR 566. He was unkempt, unshaven and malodorous. AR 569. He had difficulty
with serial threes as welle#ing the days of the week forward and backward. AR 569. He wpas
slow and tangential during fund khowledge testing. AR 569. Plaifitcried when he could not
answer questions. AR 567. He asked for foodadfeted Dr. Lewis some of his “orange pills.’
AR 567. He had impaired judgment, no abilityatostract, poor insighénd poor to no self-
awareness. AR 570. Plaintiff displayed concthteking and made extraneous comments. AR
567. Dr. Lewis said “currerttognitive status ifar below what is was in college.” AR 565
(emphasis in original). She opined that he wascapable of work, even in a sheltered workshop
setting and needed custodial care. AR 568.

The ALJ rejected Dr. Lewis’ opinion foréhsame reasons he rejected Dr. Krueger’s
opinion. AR 43. According to the ALJ, Dr. gs’ assessment was “likely based on the
claimant’s not credible, contradictory colaints during the examination.” AR 43. Also,
plaintiff's use of public transptation, outdoor activities, and abilitg grow and irrigate his own

marijuana “shows a much higher level of cognitiviel social functioning than reflected in the

ORDER - 12




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

doctor’s opinion.” AR 43. As with Dr. Krueger,dgke reasons do not supipitre ALJ’s rejection
of Dr. Lewis’ evaluation.

During the evaluation, Dr. Lewis made indegent observations of plaintiff's mental
health symptoms and gave objective evidenamfa mental status examination. Dr. Lewis
noted an unkempt appearance and severdtoagdifficulties. She observed concrete and
tangential thinking, as well adtle capability for abstraain, judgment, insight, or self-
awareness. AR 567-59. These #igant clinical findings suppaed Dr. Lewis’ opinion that
plaintiff was not capable of work, even irslaeltered workshop setting. AR 568. Dr. Lewis’
observations also support the significant sdaaitations assessed.dMtiff was malodorous,
childlike, cried easily, and askathppropriate questions. Becausr. Lewis’ opinion was not
based more on plaintiff's subjective complaimsproper reliance on plaintiff's unreliable repg
was not a specific or legitimate reason to reject her assessmertbh&se) 763 F.3d at 1162.

Similarly, the ALJ also improperly rejected.rewis’ opinion due to plaintiff's ability
to use public transportation, engage in outdoor iietsy and grow and igate marijuana plants
AR 43. As above, plaintiff's capacity to use paliransportation and perform outdoor activitie
is based on conjecture, ratheathsubstantial evidence and is adegitimate reason to discard
Dr. Lewis’ opinion. Once again, rejection of@vere mental healtlssessment was erroneous

D. RFC and Step Five

The ALJ improperly rejected Drs. Kruegérenas, and Lewis’ opinions expressing
severe mental impairment. However, the Court moll reverse a decision by an ALJ if the errg
are “nonprejudicial to the claimant or irrelevamtthe ALJ's ultimate disability conclusion,” an

therefore, harmless. Stodb4 F.3d at 1055.

ORDER - 13
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After improperly discounting the multiple assessments of marked mental health
limitations, the ALJ assigned a minimal mentalltteeelated RFC restriction to simple routine
tasks and then relied on the Medical Vocationatélines (“MVGs”) to determine plaintiff wag
not disabled prior to his 55thrthday. AR 31, 46-47. The MVGs Grids” “are a set of tables
that direct a conclusion of disability or nondigapibased on four factorghysical ability, age,

education, and work experience.” Stone v. HecklgR F.2d 464, 468 (9th Cir. 1983). The

Grids are based on streng#itfors. _Holohan v. Massana?i46 F.3d 1195, 1208 (9th Cir. 2001).

The ALJ may use the MVGs in lieu of thestienony of vocational expert when the Grids

accurately and completely describe a clainsaabilities and limitations. Reddick v. Chatéb7

F.3d 715, 729 (1998). This applies when thenaéait’s limitations are exertional, or both
exertional and non-exertional, ustethe non-exertional impairments are sufficiently severe t

significantly limit the range of work permitted by the exertional limitations. Hoopai v. Astrd

499 F.3d 1071, 1075 (9th Cir. 2007).

Mental health impairments are non-exertional. Burkhart v. Bo®®6 F.2d 1335, 1341

(9th Cir. 1988); 20 C.F.R. pt. 404, Subpt. P, App200.00 (e). The marked limitations assess
in the examining psychologists’ opinions would likely have necessitated additional RFC
restrictions to accommodate plaintiff’s mahimpairments. Given the severity of the
evaluations, the additional non-etienal limitations would have significantly limited the rangg
of work available. Therefore, “the predicdte using the grids—the ability to perform a full
range of either medium, light or sedentacyivities—is not present” and the MVGs are
inapplicable. Se8urkhart 856 F.2d at 1341. The ALJ’s stiye finding, based solely on the

MVGs, is erroneous and the ultimate determimatibdisability was directly impacted. The

ORDER - 14
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ALJ’s rejection of the opinions given by Distueger, Arenas, and Lewis was harmful error
requiring reversal.

[I. Remand For Further Proceedings

Plaintiff contends the ALJ's failure to propgevaluate the various opinions means they

should be credited as true and benefits shbealdwarded on remand. Gealé/, when the Socia

Security Administration does not determine @rolant’s application properly, “the proper

course, except in rare circumstances, is to remand to the agency for additional investigatipn or

explanation.” Benecke v. BarnhaB79 F.3d 587, 595 (9th Cir. 2004) (citations omitted).

However, the Ninth Circuit has put forth a ‘tésr determining when [improperly rejected]

evidence should be credited aamtlimmediate award of benefdgected.” Harman v. ApfeP11

F.3d 1172, 1178 (9th Cir. 2000) (quotiBgnolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996)).

It is appropriate when:

(1) the ALJ has failed to prowdlegally sufficient reasons for
rejecting such evidence, (2) tkeare no outstanding issues that
must be resolved before a determination of disability can be made,
and (3) it is clear from the recotidat the ALJ woud be required to

find the claimant disabled we such evidence credited.

Harman 211 F.3d at 1178 (quotirgmolen 80 F.3d at 1292). After determining the ALJ made

a harmful legal error, the Court must “revieve ttecord as a whole and determine whether it
fully developed, is free from conflicts and ambigesti and ‘all essential factual issues have b

resolved.” Dominguez v. ColvirNo. 13-17380, 2015 WL 8600040, at *3 (9th Cir. 2015)

(quoting_Treichler v. Comm’r of Soc. Sec. Admin75 F.3d 1090, 1101 (9th Cir. 2014). Hers,

the record is not free from outstandisgues that must be resolved. &ke
The ALJ’s failure to correctly weight the vatis medical opinions resulted in a disabili
determination that is not suppaitby substantial evidence. Sd#l v. Astrue 698 F.3d 1153,

1161-62 (9th Cir. 2012). Additional proceedirage necessary to reconsider the medical
ORDER - 15
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evidence and determine the correct RFC. It isdbeof the ALJ, not this Court, to consider ho
plaintiff's impairments affect thteormulation of the RFC. Domingue2015 WL 8600040, at *5
12. 20 C.F.R.§416.927(d)(2).

Additionally, “the record aa whole creates serious doukdttfplaintiff] is, in fact,

disabled.” Garrison v. Colvijriv59 F.3d 9951021 (9th Cir. 2014). The ALJ found plaintiff

lacking in credibility. AR 32. Plaintiff has not dienged this finding. Dkt. 21, 1. As part of that

credibility determination, the ALJ noted plafipparticipated in a viaety of physical outdoor
activities like hiking and fishing despite allegations of extreme physical limitations includin
required use of a walker or wheelah&R 41, 363, 429, 1364, 1375, 1430, 1435. The ALJ a
found indications of symptom exaggeration aadcotic seeking behavior. AR 39, 350. This
suggests plaintiff has fewer limitations thdleged and raises doubt &shis disability.
Therefore, the proper remedyreamand for further proceedings.

CONCLUSION

Based on the foregoing discussion, the Courttinefinds the ALJ improperly conclude
plaintiff was not disabled. écordingly, defendant’s decisionREVERSED and this matter is
REMANDED for further administrative proceedinigsaccordance with the findings contained
herein.

DATED this 1st day of March, 2016.

/24“ A el

Karen L. Strombom
United States Magistrate Judge
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