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Colvin
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
ROBIN L. ANDERSON, Case No. C15-5272 RSM
Plaintiff,

ORDER ON SOCIAL SECURITY
V. DISABILITY

CAROLYN COLVIN,
Acting Commissioner of Social Security,

Defendant.

l. INTRODUCTION

Plaintiff, Robin Lavonne Andson, brings this action pursuant to 42 U.S.C. 88 405(g),

and 1383(c)(3), seeking judicial review offiaal decision of theCommissioner of Socia|

Security denying her applicatiofgr Disability Insurance Beffigs and Supplemental Security

Income disability benefits, under Title Il and Tid&/I of the Social Security Act. This matter

has been fully briefed and, after reviewing teeard in its entiretythe Court REVERSES IN

PART AND AFFIRMS IN PARTthe Commissioner’s decision.
I. BACKGROUND

On September 20, 2010, Plaintiff filed an apgtion for Disability Insurance Benefits,

alleging disability commancing on October 8, 2008.Tr. 16. Her application was deni¢d

initially on February 9, 2011, angpon reconsideration on May 2, 201ld. A hearing was

! She later amended her alleged onset date to June 23, 2009. Tr. 557.

ORDER ON SOCIAL SECURITY DISABILITY, PAGE - 1

Doc. 15

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2015cv05272/214026/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2015cv05272/214026/15/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

held before Administrativeaw Judge (“ALJ”) Jo Hoenningeon July 16, 2012, in Portlang
OR. Tr. 16. On July 26, 2012, Judge Hoenningsned an unfavorabléecision. Tr. 16-25
Plaintiff requested a review by the Appe&@lsuncil, which denied Ms. Anderson’s requg
making the ALJ’s decision theni@l agency decision on Septemide 2013. Tr. 1-5. Plaintif
then timely filed a judicial actiohCase No. C13-5968BHS.

While that judicial action was pending, Plaiffiled a second appdation for Disability
Insurance Benefits, along witim application for Supplementaécurity Income, both of whic
were approved upon initial review. Tr. 478. ®ay 12, 2014, this Court entered a stipula
Order and Judgment, remanding the claimfémther proceedings. Case No. C13-5968B}
Dkts. #22 and #23. On July 7, 2014, the Appdabuncil remanded the first claim to t
hearing office for further proceedings. Tr. 50025 The Council also noted that Plaintiff h
filed subsequent applitans for benefits, which had begmanted, and directed the ALJ
evaluate the subsequent allowances purstaatite reopening provisions set forth in 20 C
404.987-989, HALLEX I-2-9-1, anHHALLEX [-2-9-10. Tr. 502.

On December 4, 2014, a hearing was heldeefd.J Hoenninger. Tr. 351 and 42
Vocational expert Richard M. Hcks also appeared at theahiag. Tr. 351. Plaintiff was
represented by counsel, Kevin Ketd. On January 15, 2015, the ALJ issued an unfavor
decision, reopening the subsequent applicatiand, making a global finding of no disabilit
Tr. 363. Plaintiff declined to file written egptions with the AppeslCouncil, and the Counc
did not on its own take review of the decisioks a result, the ALJ’s decision became final
March 17, 2015. Tr. 348. Plaintiff then &hy filed the instant judicial action.

I

2 This Plaintiff is not to be confused with Robin Lee Anderson, who also had a judicial action pending kef
Court in the same time perio&ee Case No. C13-1362BAT.
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. JURISDICTION
Jurisdiction to review the Commissiongrdecision exists pursuant to 42 U.S83.
405(g) and 1383(c)(3).
V. STANDARD OF REVIEW
Pursuant to 42 U.S.C. 8§ 405(g), this Caury set aside the Conssioner’s denial of
social security benefits when the ALJ’s finds are based on legal error or not supporteq
substantial evidence in the record as a whdayliss v. Barnhart, 427 F.3d 1211, 1214 (9t

Cir. 2005). “Substantial evidenc& more than a scintilla, $8 than a preponderance, ang

such relevant evidence as a reasonable mindtraggiept as adequate gopport a conclusion.

Richardson v. Perales, 402 U.S. 389, 401 (1971} agallanesv. Bowen, 881 F.2d 747, 750 (9t

Cir. 1989). The ALJ is responsibfor determining credibilityresolving conflicts in medical

testimony, and resolving any other ambiguities that might eXistirews v. Shalala, 53 F.3d

1035, 1039 (9th Cir. 1995). WhiledlCourt is required to exan@rthe record as a whole,

may neither reweigh the evidenoer substitute its judgment fdhat of the Commissioner.

Thomas v. Barnhart, 278 F.3d 947, 954 (9th Cir. 2002). Whibie evidence is susceptible
more than one rational interpretation, it is the Commissioner’s conclusion that must be
Id.

The Court may direct an award of benefitisere “the record has been fully develop
and further administrative proceedinggould serve no useful purpose.”McCartey V.
Massanari, 298 F.3d 1072, 1076 (9th Cir. 2002) (citi@golen v. Chater, 80 F.3d 1273, 1291
(9th Cir. 1996)). The Court mdind that this occurs when:

(1) the ALJ has failed to provide legalkufficient reasons for rejecting the

claimant’s evidence; (2) there are no cansling issues that must be resolved
before a determination of disability cdre made; and (3) it is clear from the
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record that the ALJ would be requirdd find the claimant disabled if he
considered the claimant’s evidence.

Id. at 1076-77see also Harman v. Apfel, 211 F.3d 1172, 1178 (9th C2000) (noting that
erroneously rejected evidence may be iteeldvhen all three elements are met).

V. EVALUATING DISABILITY

As the claimant, Ms. Anderson bears the baordéproving that she is disabled withjn

the meaning of the Social Security Act (the “ActMeanel v. Apfel, 172 F.3d 1111, 1113 (9t
Cir. 1999) (internal citations omitted). The Act defs disability as the “idmlity to engage in
any substantial gainful activity” due to a physioalmental impairment which has lasted, of
expected to last, for a contious period of not less thandiwe months. 42 U.S.C. §
423(d)(1)(A), 1382c(a)(3)(A). A aimant is disabled under the Act only if her impairments
of such severity that she is unable to do previous work, and cannotpnsidering her age
education, and work experience, engage in any other substantial gatnfity existing in the
national economy. 42 U.S.C. 88 423(d)(2)(#ee also Tackett v. Apfel, 180 F.3d 1094, 109§
99 (9th Cir. 1999).

The Commissioner has established a fivepssequential evaluation process
determining whether a claimant is disabled within the meaning of the @et20 C.F.R. 88
404.1520, 416.920. The claimant bears the burdenoof pluring steps one through four.
step five, the burden shifte the Commissionerld. If a claimant is dund to be disabled g
any step in the sequence, the inquiry ends wittlmiheed to consideulssequent steps. Stq
one asks whether the claimant is presentlyaged in “substantial gainful activity” (SGA). 4

C.F.R. §8§ 404.1520(b), 416.920(B)If she is, disability benefitare denied. Ishe is not, the

for

1Y
0

Commissioner proceeds to step twat step two, the claimant rstiestablish that she has one

3 Substantial gainful employment is work activity that is both substahéialinvolves significant physical and/g
mental activities, and gainfile., performed for profit. 20 C.F.R § 404.1572.
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or more medically severe impairments, or corabon of impairments, that limit her physic
or mental ability to do basic work activitiesf the claimant does not have such impairme
she is not disabled. 20 C.F.R. 88 404.152@(t$.920(c). If the claimant does have a se\
impairment, the Commissioner moves to stepdho determine whether the impairment mq
or equals any of thissted impairments des@ed in the regulations20 C.F.R. 88 404.1520(d
416.920(d). A claimant whose impairment meeteauals one of the listings for the requir,
twelve-month duration requirement is disabléd.

When the claimant’s impairment neither nseror equals one of the impairments lis;
in the regulations, the Commissioner must procteedtep four and evaluate the claimar
residual functional capacity (“RFC”). 2C.F.R. 88 404.1520(e), 416.920(e). Here,
Commissioner evaluates the physiaatl mental demands of the claimant’s past relevant \
to determine whether she can still perform that work. 20 C.F.R. 88 404.1520(f), 416.92
the claimant is able to perform her past refdvwaork, she is not dikded; if the opposite is
true, then the burden shifts tbe Commissioner at step five shhow that the claimant ca
perform other work that exists in signifidcanumbers in the national economy, taking i
consideration the claimant's RFC, age, ediooa and work experiare. 20 C.F.R. 8§
404.1520(g), 416.920(g)fackett, 180 F.3d at 1099, 1100. IfghCommissioner finds th
claimant is unable to perform other work, thba claimant is found disabled and benefits n
be awarded.

V1. ALJ DECISION
Utilizing the five-step disability evaluation procéssie ALJ found:
Step one:Ms. Anderson had not engaged in substantial gainful activity since Jur

2009, the amended alleged onset date. Tr. 353.

4 20 C.F.R. §8404.1520, 416.920.
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Step two: Ms. Anderson had medical impairmgrthat caused more than a minimal

effect on her ability to perform basic worktiadies. Specifically, she suffered from th
following “severe” impairments: feankle status post fractur@a repair, bilateral wrist pain
bilateral medial epicondylitis, lumbar and wvieal degenerative disalisease, bilaterg
trochanteric bursitis, patellargiocation versus lack of traclg, diverticulitis, and depressio

Tr. 353.

e

—

Step three: These impairments are not severewgyh to meet the requirements of gny

listed impairment in Appendix 1, Subpart P, Regulations No. 4. Tr. 353.

Residual Functional Capacity: Ms. Anderson has the RFG perform less than th
full range of light work as defined in 20 CFE®4.1567(b) as follows: TEhclaimant can lift,
carry, push and pull 20 pounds occasionally 8dghounds frequently; she can stand and W
2 hours at one time up to a totdl4 hours in a 8-hour work daylhe claimant can frequentl
finger bilaterally. She can frequently flex aextend the neck. She should avoid concentr
exposure to hazards, such as unprotected Ise@git exposed moving mextical parts. Thg
claimant has no understanding or memory litiotes, and has no limitations on carrying g
simple or detailed tasks; howeydhe claimant might be off tagk miss work 5% of the timg
or less. Tr. 354.

Step four: Ms. Anderson was capable of perfing her past relevant work as
customer service order clerk and incoming freigketk, and such work would not require t
performance of work-related activities precluded by the claimant's RFC. Tr. 362. The
she was not disabled. Tr. 363.

I

I
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VIl.  ISSUES ON APPEAL
Plaintiff now argues that the ALJ commiteeversible error by: (1) reopening t
subsequent allowance of benefits withoutkmg adequate findings; Y2mproperly rejecting
opinions regarding Plaintiff's phigal capacity; and (3) formulaigy a mental RFC that faile
to account for Plaintiff's functional limitations.
VIIl.  DISCUSSION
A. Reopened Subsequent Allowance of Benefits
Plaintiff first argues that #h ALJ improperly reopened heulssequent allowance. DK
#10 at 6-8. The Court agrees. A final deteation of the Agency may be reopened under
following circumstances:
(a) Within 12 months of the date of the notice of the initial determination, for
reason;
(b) Within four years of the date of the notice of the initial determination if we
good cause, as defined in 404.989, to reopen the case; or
(c) Atany time if . . . it was obtaed by fraud or similar fault.
20 CFR 404.988.
In this case, the initial determinations tive subsequent applications were made)
October 8, 2013, and July 3, 2013, respectively. 350. The remand hearing was held

December 4, 2014, and the ALJ issued hersitation January 15, 2015. More than 12 mor

passed between the initial determination aredAhJ’s decision. Accordingly, the allowan¢

could not have been reopened under subparagrapk&her, there is nimdication in the file
or the ALJ’s opinion that the subsequent alloe@was obtained through fraud or similar fa

and therefore the allowance could not haleen reopened under subparagraph
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Accordingly, the only provision under whichettALJ could reopen the subsequent allowa
was upon a finding of good cause.

Good cause for reopening can be found if:

(1) New and material evidence is furnished;

(2) A clerical error in the computation cecomputation of benefits was made; or

(3) The evidence that was considered irking the determination or decision cleaf

shows on its face that an error was made.

20 CFR 404.989(a). The regulation states: ‘Wénot find good cause to reopen your cass
the only reason for reopening is a change ofllagarpretation or administrative ruling upg
which the determination or deasi was made.” 20 C.F.R. 404.989(b).

The Commissioner argues that thereswgood cause to reopen the subseql
allowance in this case based on new and matvridence concerning Pldiff's diverticulitis.
Dkt. #13 at 8-9. However, the ALJ made no firgh at all as to the good cause for reoper
the subsequent allowance. Indeed, her ordtestent on the matter was that “the claims
these three applitians are the same, dealing with saf@mets and same allegations.” Tr. 35
That statement does not reflect any of blases upon which good cause may be establis
and the Court declines to affirm the ALJ’s demisbn any basis that sheshaot set forth in he
decision. Accordingly, this portion of the ALJ'sdsion is reversed artble previous decisiof
finding Plaintiff disablednust be reinstated.

B. The ALJ's Assessment of the Medical Evidence
Plaintiff next argues that the ALJ impropenlejected opinions regarding Plaintiff

physical capacity, specifically heapacity to stand, sit and walkan 8-hour day. Dkt. #10 g
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8-11. Plaintiff asserts that the ALJ did nptoperly evaluate the opinions of Bas
Beitinjaneh, M.D., and Guthrie Turner, M.Dd. The Court disagrees with Plaintiff.

An ALJ must provide specific, legitimateasons to reject corddicted opinions of
licensed physiciansBayliss v. Barnhart, 427 F.3d 1211, 1216, 1218 (9thr.Q2007). If the
evidence “is susceptible to more than one rationterpretation,” inalding one that support
the decision of the Commissioner, then@issioner’s conclusion “must be upheldlhomas,
278 F.3d at 954. Moreover, “[chidility determinations do dar on evaluations of medic
evidence when an ALJ is presented with cotifiz medical opinions or inconsistency betws
a claimant’s subjective complainasd his diagnosed conditionsWebb v. Barnhart, 433 F.3d
683, 688 (9th Cir. 2005).

1. Examining Physician, Bassel Beitinjaneh, M.D.

An ALJ gives specific, legitimate reasorto discount contdicted opinions by
providing a detailed and thorough summary af facts and conflicting clinical evidenc
stating her interpretation of tlevidence, and making finding§ommasetti v. Astrue, 533 F.3d

1035, 1041 (9th Cir. 2008Magallanes v. Bowen, 881 F.2d 747, 755 (9th Cir. 1989).

On January 19, 2011, Dr. Beitinjaneh conductemmsultative exam of Plaintiff. Tn.

318-21. Dr. Beitinjaneh diagnosed back pain secondary to disk bulging disease; hip pai

secondary to degenerative joint disease; aktegrain, again secondaty degenerative joint

disease. Tr. 321. He then assed Plaintiff's functional limitatins with respedo her ability
to sit, stand, and walk:
1. Standing at one time withounterruption is lesghan two hours in an eight-hot

workday.
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2. Total time standing and walking in a workdayat least two houtsut less than four

hours in an eight-hour workday.

3. Sitting at one time without interruption lsss than two hosrin an eight hou

workday.

4. Total time sitting in an eight-hour workglas at least two hosrbut less than fou

hours in an eight-hour workday.
Id. Dr. Beitinjaneh also opined that Plaintiff was limited to lifting and carrying 20 po
occasionally, and 10 pounds frequently. Tr. 321 and 357-58. Dr. Beitinjaneh found no p
or manipulative limitationsld.

The Court agrees with the Commissioner tihat ALJ reasonably provided significa
weight to most of Dr. Beitinjgeh’s opinion, but she then notedrsuncertainty in his opinio
regarding the total number of hours for stamggiwalking, and sitting. Tr. 321 and 357.
discussed below, to resolve the ambiguitye #i_J reasonably relied on additional medi
evidence in the record, including the opiniemidence from examing and non-examining
medical sources.

2. Examining Physician, Robert Thornton, M.D.

In order to address the ambiguity with Dr.itiBganeh’s opinion, théALJ relied in part
on the January 2013 opinion of Robert ThortdrD. Tr. 358 and 577-83. The opinion of
examining medical source can constitute substantial evidence to reject conflicting ev
See Tonapetyan v. Halter, 242 F.3d 1144, 1149 (9th Cir. 2001)Based on his objectiv

findings from the “Employability Exam,” Dr. Rornton opined that Plaintiff was limited 1

light work, lifting 20 pounds occasionally, 10 pouritesquently, and able to walk or stand for

six hours in an 8-hour workdagnd sit for most of the ga Tr. 358 and 578. The AL
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provided significant weight t®r. Thornton’s opinion, including Rintiff's ability to stand or
walk for six hours in an 8-hour workday. Whillee ALJ placed signidant weight on this
opinion, she ultimately analyzed it in light Df. Beitinjaneh’s opinions, and limited Plaintiff
walking, sitting and standinp a maximum of four hours.

3. Sate Agency Physician, Guthrie Turner, M.D.

Dr. Guthrie Turner, M.D., reviewed Plaintéf'file and also offered an opinion as
Plaintiff's physical capabilities. Tr. 98-108. Drurner opined that Plaintiff was capable
lifting and carrying 10-20 pounds, could standwalk for 2 hours and could sit for about
hours in an 8-hour workday. Tr. 104-105. TAleJ provided some weight to Dr. Turner
opinion, finding the exertional limits contsit with the medical evidence. Tr. 358.

The ALJ then reasonably synthesized the opinions of Dr. Beitinjaneh, Dr. Thornto

Dr. Turner, and determined thRtaintiff could standand walk for four hours and sit for fol

hours in an eight-hour workdaylr. 104-05, 321, 354, 358 and 57Blaintiff essentially asks

the Court to re-weigh the evidence, based only on Dr. Beitinjaneh’s opinion that Plaintiff
sit “less than” four hours in an 8-hour workydand walk and stand “less than” four hours

an 8-hour work day. However, the ALJ is thertioé fact, and “[t]he trier of fact and not th

reviewing court must resolve cdicts in the evidence, and the evidence can support either

outcome, the court may not substititke judgment for that of the ALJ."Matney v. Sullivan,
981 F.2d 1016, 1019 (9th Cir. 1992). In this case,Gburt declines to substitute its judgmg
over that of the ALJ, and finds that the ALJ’s interpretation of the record was reasonal
supported by substantial evidencRollins v. Massanari, 261 F.3d 853, 857 (9th Cir. 200
(explaining that so long as the ALJ present®asonable interpretation that is supported

substantial evidence, a counay not “second-guess” it).
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C. Plaintiff's RFC
Finally, Plaintiff argues that the ALJ erred formulating a mental RFC that failed
account for Plaintiff's functional limitations. Specifically, Plaintiff argues the AL
determination that she “might be off task or miggk 5% of the time oless” is an inadequat|
RFC limitation to account for Plaintiff's sevenmeental health condition. Tr. 354. The Co

disagrees with Plaintiff.

lo

D

lirt

The ALJ is responsible for resolving ambities in the records and translating the

claimant’s impairments into concrete functional limitatior&ubbs-Danielson v. Astrue, 539
F.3d 1169, 1174 (9th Cir. 2008%e also Davis v. Astrue, 2012 U.S. Dist. LEXIS 119173
2012 WL 4005553, *9 (D.Or. June 12dopted by 2012 U.S. Dist. LEXIS 119120, 2012 W
3614310 (D.Or. Aug. 21, 2012) (“it is the respoilgip of the ALJ, not the claimant’s
physician, to determine [the RFC] and tA&J’'s findings of RFC need not correspo
precisely to any physician’s findings”) (cikats and internal quotations omitted). T
distinction between an ALJ’s rejection of adil opinion and interptation of an opinion ig
“procedurally significant” because tie different standards of reviewDrteza v. Shalala, 50
F.3d 748, 750 (9th Cir. 1995) (citations omitted).

Here, the ALJ found little evidee regarding treatment fétaintiff's alleged menta
impairment, with the exceptioof prescribed Zoloft. Tr263-65, 325 and 360. Indeed, A
Hoenninger stated:

| find there is nodngitudinal history of mentaldalth diagnosis, treatment,
or response to treatment &ocurately assess thevegty of the claimant’s

mental health condition other than fiod that medication has stabilized
whatever symptoms have been laothg the claimant. Based on the
claimant’s testimony and available medicatords, | find the claimant has
no limitations on understanding anchemory, and claimant has no

limitations on carrying out simple or detailed tasks. Affording the claimant
the benefit of the doubt, | find thatelclaimant’'s affecte disorder and
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preoccupation with her health might cause the claimant to be off task or
miss work 5% of the time or less.

Tr. 361. This is consistemtith the findings of examining psychologist Landon Poppleton,

determined that Plaintiff's results were witmormal limits on tests for attention, recall, a
concentration. Tr. 313 and 360. The ALJ alseddhat Plaintiff hd no difficulty reading,
following directions, and irerpreting proverbs that differed in complexithd. The ALJ gave
Dr. Poppleton’s opinion significamteight, which Plaintiff does nathallenge. Thus, the Cou
agrees with the Commissioner that based onetigence, and Plaintiff's reported interests

reading, working on crossword puzzles, and ipigyboard games, the ALJ reasonably foy

that Plaintiff had no understanding or memoryitations for simple ordetailed tasks, buf

might be off-task or miss work 5% of the time or leSse Tr. 232-34, 240-42, 313-14 and 35
Accordingly, the ALJ’'s mental RFC assessment is affirmed.

IX. CONCLUSION

For the foregoing reasons, the Commissi@ndecision is REVERSED IN PART and

AFFIRMED IN PART. This case is REMNDED for further administrative proceeding
consistent with this Order. On remand, Msdarson’s subsequent allowance of benefits
be REINSTATED unless and until the Agencyakes adequate findings to reopen
application or it conducts antinuing disability review.

DATED this 12" day of November 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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