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UNITED STATES DISTRICT COURT
7 WESTERN DISTRICT OF WASHINGTON
AT TACOMA

9 RICKY PATU,
CASE NO. C15-5332 RJB-KLS

10 Plaintiff,
ORDER TO SHOW CAUSE OR TO
11 V- AMEND
12 SGT. ALEXANDER, C/O LEE, C/O
LINAREZ
13
Defendants.
14 T : . : :
Plaintiff Ricky Patu filed this civitights complaint under 42 U.S.C. § 198® seandin

15

forma pauperis. Having reviewed and screened Plifis Complaint under 28 U.S.C. § 1915(g),
16

the Court declines to serve Plaintiff's Complaint provides Plaintiff leas to file an amended
17

pleading byJune 26, 2015, to cure the deficiencies identified herein.
18

DISCUSSION
19 e : o : : : :
The Court will dismiss a complaint at any tim¢hé action fails to state a claim, raises

20

frivolous or malicious claims, or seeks monetagljef from a defendant who is immune from

21
such relief. See 28 U.S.C. § 1915(e)(2)(B). In orderdtate a claim for relief under 42 U.S.C| §

22
1983, a plaintiff must show that: (1) he suée a violation of rights protected by the

23
Constitution or created by federal statute, é&)dhe violation was proximately caused by a

24

person acting under calof state law.See Crumpton v. Gates, 947 F.2d 1418, 1420 (9th Cir.

ORDER TO SHOW CAUSE OR TO AMEND- 1

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2015cv05332/214999/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2015cv05332/214999/6/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1991). The first step in a 8 1983 claim is thereforlentify the specific constitutional right
allegedly infringed.Albright v. Oliver, 510 U.S. 266, 271 (1994). To satisfy this second pro
a plaintiff must allege factshowing how individually namedefendants caused, or personally
participated in causing, the harm alleged in the compl&se Arnold v. IBM, 637 F.2d 1350,
1355 (9th Cir. 1981).

Plaintiff, who is currently incarcerated at the Monroe Correctional Complex — SOU
(MCC-SOU), alleges that “sometime in 2009” whalethe Pierce County Jail, he was denied
shower and medical services after he felt sicll vomited and defecated over himself. He
claims that two unidentified officers laughedhath. He further &ges that on several
unidentified occasions, C/O Lee has taken hirsegregation “for noeason upon arriving back
from Western State.” In addin to C/O Lee, Plaintiff purport® sue Sgt. Alexander, C/O
Linarez, and the Pierce County Jail their official capacity,” buthe complaint is silent as to
the conduct of these parties.

Plaintiff's complaint suffers from deficieres that, if not corrected in an amended
complaint, require dismissal.

A. Claim Against Pier ce County Jail

The Pierce County Jail is not a legal entityatalp of being sued in a 42 U.S.C. § 198]
action. Section 1983 applies tathctions of “persons” acting urrdmlor of state law. The
language of § 1983 is expansive and does nuessly incorporate common law immunities.
Owen v. City of Independence, Mo., 445 U.S. 622, 637, 100 S.Ct. 1398, 63 L.Ed.2d 673 (194

Municipalities are subject to suit under § 1988onell v. New York City Dept. of Social

Services, 436 U.S. 658, 690, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). However, “[i]n order to

bring an appropriate action challenging the actipo$icies or customs af local governmental

nga

a

30).

=

unit, a plaintiff must name the cayror city itself as a party tthe action, and not the particulg
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municipal department or facility vene the alleged violation occurre8ee Nolan v. Shohomish
County, 59 Wash.App. 876, 883, 802 P.2d 792, 796 (199Bjddford v. City of Seattle, 557
F.Supp.2d 1189, 1207 (W.D.Wash.2008) (the Seattle€’Dlepartment is not a legal entity
capable of being sued under § 1983).

Assuming that Plaintiff amends his complao name a particular defendant or
defendants, he must also be ablallege facts sufficient to shawat the particular defendant
defendants caused or personally participatedusing the deprivation & particular protected

constitutional right.

B. Statute of Limitations
The Civil Rights Act, 42 U.S.C. § 1983, comisino statute of limitations. As such, the
statute of limitations from thetate cause of action most likeisil rights act is used. In

Washington, a plaintiff has thegyears to file an actiorRosev. Rinaldi, 654 F.2d 546 (9th
Cir.1981); RCW 4.16.080(2).

Federal law determines whartivil rights claim accruesTworiversv. Lewis, 174 F.3d
987, 991 (9th Cir.1999). A claim accrues when ttaéngiff knows or has reason to know of th
injury which is the basis of the actioKimesv. Stone, 84 F.3d 1121, 1128 (9th Cir.1996); see
alsoKnox v. Davis, 260 F.3d 1009, 1013 (9th Cir.2001), quotivgorivers, 174 F.3d at 992. Th
proper focus is upon the time of the discrinbimgt acts, not upon the time at which the
consequences of the acts became most paiAfwlmson v. Univ. of Hawaii, 594 F.2d 202, 204
(9th Cir.1979). Although the stat of limitations is an affirmative defense that normally ma
not be raised by the cowgda sponte, it may be grounds faua sponte dismissal of aimn forma
pauperis complaint where the defense is complete and obvious from the face of the plead

the court's own records. SEeanklinv. Murphy, 745 F.2d 1221, 1228-30 (9th Cir.1984).

e
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From the allegations stated in Plaintiff's complaint, it appears that he had actual nqg
2009 of the facts relating to the claims he séelmirsue in this actionTherefore, his claims
are not timely and he should show cause why they should not be dismissed.

If Plaintiff intends to pursue a 8§ 1983 civights action in this Cotirhe must file an
amended complaint and within the amended coimiplae must write a short, plain statement
telling the Court: (1) the consttianal right Plaintiff believes waviolated; (2) the name of the
person who violated the right; (8xactly what that individual dior failed to do; (4) how the
action or inaction of that persondsnnected to the violation ofdhtiff's constituional rights;
and (5) what specific injury Plaintiff suffeddecause of that person’s conduct. V.
Goode, 423 U.S. 362, 371-72, 377, 96 S.Ct. 598, 46 L.Ed.2d 561 (1976).

Plaintiff shall present the amended comglaim the form provided by the Court. The
amended complaint must begibly rewritten or retyped in its entirety, it should be an origina
and not a copy, it should contdhee same case number, and itymat incorporate any part of
the original complaint by reference. The Cowilt screen the amended complaint to determi
whether it contains factual afjations linking each defendawtthe alleged violations of
Plaintiff's rights. The Court will not authime service of the amended complaint on any
defendant who is not specifically linked to the violation of Plaintiff's rights.

If Plaintiff decides to file ammended civil rights complaiirt this action, he is cautiong
that if the amended complaint is not timely filedfdne fails to adequately address the issueg
raised herein on or befodeine 26, 2015, the Court will recommend dismissal of this actisn
frivolous pursuant to 28 U.S.C. § 1915.
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The Clerk isdirected to send Plaintiff the appropriate formsfor filinga 42 U.S.C.
1983 civil rights complaint and for service. The Clerk isfurther directed to send copies of
this Order and Pro SeInstruction Sheet to Plaintiff.

DATED this 27" day of May, 2015.

% A e o,

Karen L. Strombom
United States Magistrate Judge
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