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UNITED STATES DISTRICT COURT
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l. INTRODUCTION

In the early hours of May 24, 2013, Leonard Thomas was shot and lklledPierce
County Metro SWAT Team membawrhile clutching his four year old son, E.Tthe shooting
occurredafter a four hour standoff at the home where Leonard lived with his parentsclcesdt
Annalesa Thomak.The Thomas family hasrdught twocomplaintsrelated to these eventmd
the casebave been consolidated. In one, Fredrick and Annalesa Thomasa@sicastrators of
the Estate of Leonard Thomgeereinafter the “Estate”pring suit under 42 U.S.C. § 1983 for t
unreasonile search and seizure of Leoriardome, in violation of the Fourth Amendment; {
unreasonable seizure of Leonardoerson, in violation of the Fourth Amendment; dhd
deprivation of Leonard interest in a familial relationship with his son withoug guocess of law
in violation of the Fourteenth Amendment. The Estate also brings state law daougrédge ang
negligence.
Additionally, Fredrick and Annalesa Thomas, aneHémna Read, as Guardian ad Lite

of E.T. (hereinafter the “Family” or “Indidual” Plaintiffs], bring suit under § 1983 for the
unreasonable search and seizure of the home of Fredrick, Annalesa, and E.T.,iam \ablhe
Fourth Amendment; thenreasonable seizure of E.T., in violation of the Fourth Amendrtent;
unreasonalel seizure of Fredrick, in violation of the Fourth Amendmantthe deprivation of
E.T.s interest in a familial relationship with his fathend Fredrick and Annalésainterest in g
familial relationship with their son, in violation of the Fourteenth Amendment. TRlesatiffs
also bring state law claims for outrage, the false arrest of Fredrickgeecsi, and the promy

production of public records.

! Because the Afomas family members share the last name, the Court, like tihespaiill refer to them by their firs
names.
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Currently before the Court is Defendants’ Motion for Summary Judgment (Doc. No.

57

Having reviewe the partiessubmissions, the record of the case, and the relevant legal authority,

the Court will GRANT in part and DENY in part Defendants’ Motion for Summary read.

ll. FACTUAL BACKGROUND 3

Leonardived with his fouryearold son, E.T, in a home in Fife owned by his parents, Fred

and Annalesa. Leonard had full custody of E.T. Kim Thomas, £mother and Leonarsl

estranged wife, lived in a nearby town. In the eveniflgay 23, 2013Leonard called Annalesa,

said he was depressed over the li@dta friend, and asked her to come take E.T. for the njght.

(Doc. No. 58 Ex1 at 72.) Annalesa was concerned that Leonard had been drinking that

after a year of sobriety, and worried that Leonard would fall asleep and nblebt® attend to

hight,

E.T. (d. at 127.) Leonard also called Kim and asked her to spend the night with him. (Dac. No.

58 Ex. 2 at 115.) Km declined tospend the night, but said she would come pick up @ETat
117.)
Kim arrived at approximately 9:00 pm, and recognited Leonard was intoxicatedld (

at 124.) Annalesa arrived thereafter, and determined that both Leonard and E.T.shalikthe

night at her and Fréslhome. (Doc. No. 77 Ex. 2 at 75.) Annalesa did not feel like E.T. wias in

danger from Leonard’intoxication, but she was concerned that E.T. would be unattended should

Leonard &ll asleep. Id. at 90.) Leonard did not want to gome with Annalesa, and became

upset as Annalesa prepared to leave with Eld. af 7879.) Annalesa became “exaspetht

when Leonard stopped cooperating, and threatened to call the police if LeonardielidEnbtgo

2 Plaintiffs have requested oral argument da kfotion. Because the Plaintiffs have fully presented their argum
in their briefs the Cour finds that oral argument is not necessary.

3 The Court devotes significant space to recounting the facts because theynapersant to the resolution of thi
case. The following facts are drawn primarily from the deposition testiynof the variousridividuals involved.
Material disputes are noted where accounts of the incident diverge.
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with her. (d. at 7980.) The argument between Leonard and Annalesa escalated, and An
slapped Leonard with an open hand twice on his face, drawing bliabat 86.) Annalesa called
911at 10:18 pm, and told the dispatcher she needed the pdiicat 83.) Leonard grabbed th
phone from Annalesa, and told the dispatcher that his mother had hit him and that he neec
(Doc. No. 58 Ex. 6 at 1.)

Fife Police Officers Pat Gilbert and Angelito Quinto responded to the Thomas |
(Doc. No. 58 Ex. 7 at 1.) Annalesa and Kim told Officer Quinto that Leonard was distosegt

the death of a close friend, that Leonard was highly intoxicated, and the Leotaesisted theit

nalesa

e

led help.

ouse.

nt

efforts to take E.T. for the night.ld() As other officers arrived at the scene, Officer Quinto

advisedLieutenantScottGreen that there was probable cause to arrest Leondidsault 4 DV
[domestic violencehrd Interfering with the reporting of DV. (Id. at 2.) Lt. Green was awars
that Leonard had mental health issues. (Doc. No. 58 Ex. 9 at 1.)

At approximately 10:30 pm, Lt. Green contacted Leonard via cell ph@woe No. 58 Ex.
10 at 1.) During theirinitial 24 minute conversation, Leonard told Lt. Green that he was |
about the recent loss of a personal friend and had requested his mother come tdhgcdouop
thathe hacsubsequentlpeen assaulted by his mother and was bleeding from thgtiathe had
locked all the doors and would not be coming out of the house or allowing officers insi
housejandthat the police were scaring his feygarold sonand shouldeave his property.Id.)
Lt. Green informed Fife Police Chief Brad Blackh that Leonard was a suspect in at least
crimes, drunk, irrational, and barricaded inside with a-f@arold child. At approximately
11:21pm, Chief Blackburn advised that he would activate the Pierce Metro SWAT te;

respond to the sceneld( id. at Ex. 6.)
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At about the same time, Sergeant Nils Luckman, a certified hostage negotiatqg
neighboring city who had been monitoring the situation via radio, arrived to assost. 1E:20

pm to 12:24 am, Sgt. Luckman had 10 separate phone calls with Leonard, which consistagl

rina

of “ha

ups, [Leonard] screaming and yelling, hang ups, call backs,” and so on. (Doc. 58 Ex. 11 at 7.) At

one point, Luckman asked Leonard whether E.T. wasldkat(10.) Witnesses dispute the man
in which Leonardexhibited E.T. at the window, with accounts ranging from Leonard holding
in front of him at the window to Leonard dangling E.T.’s entire body outside the win@®e.d(
Ex. 6 at 1; Ex. 7 at 2; Ex. 13 at 18; Ex. 14 Doc. No. 77 Ex. 7 at 5@&x. 33 at 18-19.)
Leonard warned officers “not to uséash bang grenades to enter the house.” (Doc. ||
58 Ex. 6.) Officer Johnson heard Leonard “yellifgjon't have any weapons, | darhave any
weapons.’ Then in a lower voicé Except a pistol’ (Doc. No. 58 Ex. 14.) It is undisputed th
no officer heard Leonard make any threats to harm himself, his child, or &er.ofihd no officer

saw Leonard with a weapon. (Doc. No. 77 Ex. 4 aEk4;10 at 4546; Ex. 11 at 30, 388; Ex.

ner

E.T.

at

12 at 17Ex. 13 at 40, 42, 5355; Ex. 12 at 17.Kim informed officers that Leonard was unarmed

but was ignored because, as Officer Wiley described, “Balmpmma; No he aint got nogun,’
blah blah blah. | dobh’know how many times Ve heard that and foungdeapms.” (Doc. No. 81
Ex. 12 at 53.) Annalesa also told Sgt. Luckman that there were no guns in the house.o([
77 Ex. 15 at 79.)

Sgt.Luckman states that Leonard repeatedly told him he was unarmed:

| had heard from somebody that he said he had a pistol at some point. But he neve

said anything to me on the phone. And | kept repeating to him on the phone also,

“Do you have any weapons at all?” He goes, “Nm linarmed. | have nothing.

I'm” and he used the word’th unarmed” probably four to fivanmes in the

conversation.

(Doc. No. 77 Ex. 16 at 10.)

boc. N

1




© 0 N o o A w N e

N N NN NN P PR R R R R R R
M N W N B, O © 0 ~N o ;AN W N Rk O

At approximately 11:55 pm, Lt. Green called Fife Detective Jeff Rackhelyinstructed
him to prepare a search warrant for the resid@noeder to arrest Leonard for mhestic violence
assault in th fourth cegree, a misdemeano(Doc. No. 58 Ex. 16.)The warrant was signed {
2:00 am on May 24.14. Ex. 17.)

At approximately 12:20 am, the Pierce Metro SWAT Team arrived on the s@@oe.
No. 58 Ex. 6 at 2.) The Team brought two armored vediglith them, an “AT” (“armored
transport”) and a “Bearcat.” The AT was dmvacross the neighbar yard, through a fenc
separating the neighbsryard from the Thomas home, and parked just off the back patio
Thomas residence. (Doc. No. 58 Ex. 52.) The Bearcat was parked on the street in fron
house. (Doc. No. 58 Ex. 53.) Officer Wiley informed the SWAT team that they wepafidiag
to basically assault 4 DV, barricaded male suspect has his four year old smnpsaydo hostagg
Thewife is outside. Made no threats towards the son.” (Doc. No. 77 Ex. 12 at 1-2.)

The SWAT team consists of a tactical side, with Mike Wiley as Team Leadea, teath
of negotiators, which includesigt. Mark Eakes of Lakewood and Mike Malave of F{{goc. No.
77 Ex. 7 at 21; Ex. 27 at 1.) Overseeing field operations was Defendant Mike Zaresistam
Chief of Police for Lakewood. (Doc. No. 77 Ex. 23 at 3Plalave made contact with Leona
and had a brief conversation, as reported by Malave:

| spoke to him for maybe about ten minutes. Um, and he &w/as up and down

and he was angry, um, telling us thahe was telling me that he wantedhe

wanted nothing to do with the Fife Police Department, um, that hét dudmt to

talk to any Fié officers and he was also saying that he wanted to, um, to have all

the officers leave his property. Um, he told me that, um, he’ngmma talk about

why he was angry, he wdsmgonna talk to me about why he was bleeding or why

he, um, um, he said something to the effect of why his mother had assaulted him.

(Doc. No. 58 Ex. 24 at 3.)
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After four to five minutes, Leonard “became angry and hung ujal” af 3.) Thereafte
phone calls to Leonard went straight to voicemadl.) (Leonard then cald 911, which connecte

him to the Fife Police Dispatch Center. (Doc. No. 58 Ex. 26 at 6.) Leonard told theltbspdt

do not wish to speak to you guys. | need to be transferred baglkcid¥spatch and | would like

to have someone from a StatdrBlor from a Pierce County Sheriff to come outld. Leonard
explained, “Maam, | am sheltered in my house trying to stay away from the Fife P

Department who are harassing me. | need to have a Sheriff out hitedt §) He further

explaired, “The problem is that they are here surrounding my housérarasking them to leave.

... I'm on private property andvé had several occasions to tell them to lea\il’)
The state patrol patched Leonadall to the cell phone of Sgt. Eakdse SWAT team

leader and senior negotiator. Eakes recalled that Leonard told tmmbifiolar and’ve got some

mental issues and am really upset about some things right now, [but} hded you cops here.

Just get out of here.” (Doc. No. 58 Ex. 24 at 13.) Throughout the evening, Sgt. Eake
Leonard more than once whether he had a gun, and every time Leonard said he did not. (
77 Ex. 32 at 24.)

The police had established a staging ar@aconvenience store parking lot a couptcks

away Kim and Annalesa had been brougitthe staging areaAt approximate 1:08 am, Freg

arrived at the staging area, in response to a call from Annalesa that Fred oeeal®e speak

with his son. (Doc. No. 77 Ex. 37 at 17.) Fred told an officer that he needed to go down t
to a house he owned to talk to his soid. &t 18.) The officer responded, “Y@a not going
anywhere.” [d.). According to Officer Wyrwitzke, Fred “attempted to drive around the pg
barricade and was advised loaild not pass.” (Doc. No. 58 Ex. 18 at 2.) Fred agreed he “trig

drive down the road” when a uniformed patrol officer “approached me and told nie¢"1 ¢Boc.
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No. 58 Ex. 19 at 19.Dfficer Wyrwitzke advised Fred “that his wife was seated in tlo& b&amy
patrol car and that it would probably be beneficial for him to stay and talk to herEx( 18 at
2.) A short time later, Officer Wyrwitzke “looked up . . . and noticed that [Fredhea$ere to
be found.” (d. Ex. 16 at 2.) Annalesa tolufficers that Fred “was probably going to attempt
gain access to their property via the backyardd.) (Kim reported seeing Fred “run past t
[convenience store] to go to the batdqause therfs a back way to get there.Id(Ex. 2 at 153)
She caocluded Fred did this “so the cops wWisee him,” because “the police woultiet anybody
just walk up to the house.ld at 154.)

Fred reports walking to the back of his propewich was not marked with crime sce
tape and where he did not see any officers or vehicles. (Doc. No. 77 Ex. 31 at 67; Ex.-3
23.) Fred climbed the six foot chain link fence surrounding the backyard, and says pdlck |
Put your hands up, and shined lights in my face and just started screamingrat basially
made me get on my knees and threw me to the ground and handcuffed me.” (Doc. No. 7
at 23.) Fred recalls:

They throw me on the ground. Well, they pushm on my knees, they push me

to the ground, one puts his knee in my back, and ltdmow whether its him or

another person because there were two there and mipetying me. And | tell

them | cart breathe because | have COPD, and he says, You sure did hop that fencg

fine. And | asked him to let me catch my breath and instead they say no,tkey ya

me up to a sitting position, drag me over to the tree andtvaen | see the SWAT
vehicle or whatever vehicle that was.

(Id. at 2627.)
Officer RyanMicenko, who was behind the house at the time, remembers “kind of he

like rustling and looking back and seeing Fredrick jumping over the fence and cotvasgally

sprinting towards us, towards the house.” (Doc. No. 58 Ex. 20 ata®iger Micenkofurther

recalls “putting my flasight on [Fred], identifying myself, telling hirto stop several times. And

—+
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when he got pretty close to ushere were several of us there. We were kind of like a wall.
lowered down to prone, like we eventually directed him to, and I placed him in handcidf}.
Micenko told Fred he was under arrest for obstructing “[b]Jecause he attempgtdthrough ouf
cordon unlawfully. He made a physical step to get through the cordon and did not comply i
with directives to stop all the way at the back of the propertyl”af 84.)

As negaiations with Leonard increasingly appeared unlikely to lead to a resoliakes
suggested to the scene commanders that perhaps if Leonard let E.T. go, they coulckaua)
for the night and come back to arrest Leonard another time. Chief Zaro agreed with thehay

and asked Fife Police Chief Blackburn “if we get the son tonight, are you gtlodisvieaving

He

nitially

ly |

)proa

here[?]” (Doc. No. 58 Ex. 24 at 14). Chief Blackburn agreed that “Yeah, if we have the son, then

you can— we can walk away from this thgntonight and wél get him at another time wherist
not so volatile.” Id.)

When Eakes first proposed to Leonard that the police would leave if Leonard gave U
Leonard responded,’th not giving him up.” Id. at 17.) Eakes reassured Leondratt'[E.T.]
could come out and we can give him to whoever you approve of. And then you can talk
person orthe phone to know that they have [E.T.] and you can talk to [E.T.] aive \gene.
We're out of here.” Ifl. at 18.) Eventually, Leonard responded, “Okay,Imdo that.” (d.)
However, when Eakes told Leonard that an officer would meet E.T. out front, Leandreaj
intense that | inserted an officer, you know, coming up to him,” and told Eakes “he’s mgtg
come to no officers. No officers are going to touch my son.’réagcrewing with me again.
(1d.)

Rather than handing off E.T. to a waiting police officer, Leonard dendathaé “I want

my mom to come up here.Id() Eakes told Leonard “we cdret your mom come up tté door

pE.T.,

to that

=4
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.. .you guys already had one confrontation today and we lesithat happen again.’Id() Eakes

continued pleading with Leonard to let E.T. leave the house, and Leonard continued dgmandin

that “mom come up and take him.ld() Eventually,Eakes suggested that Annalesa “meet [E
around the corner and it'd be like 20 seconds from the time you let him go to sheishe was
in momi s arms and then yeul’ll make sure that you get to talk to make suréd’) (At that point,
Leonardstaed “Okay. That sounds good . . . | gotta get him upd?) (

Approximately ten minutes later, SWAT Officers reported that Leonard hae cotronto
the front porch, made E.T. sit down on the top step, then stood there behind him’ ‘aleagtn”
away. (d. Ex. 27 at13-14) Leonard told Eakes he was outside with E.T., but again st
demanding that Annalesa “comes up-twring her up to the porch now.1d( Ex. 24 at 19.)Eakes
again explained to Leonard, “You domave to go to jail, anything kkthat, but yolve got to
start doing something for me and for yourself here. And;-@mnd your son . .He doesit need
to be involved in this kind of drama tonight, he needs to be with grandfith.4t 19) Leonard
responded “Well, no, she only— only if she comes up here,” and he “kept saying | want to
her.” (d.) Eventually, Leonard again said he was outside on the porch, and demanded th;
“Tell her to come on up.” I4. at 19) Again, Eakes told Leonard “Well, we ¢anJust let hn
go, you can watch him walk down to thevatch your son walk down a path and you can §
back in the door, shut the door, lock it and look out the window ifdytike.” (Id.) Leonard
responded;No. I’'m not doing that.” id.)

Based on Leonatd coriinued demands to have Annalesa come up to the hous

continued refusal to let E.T. go, and the fact that he was now outside the house withiefT|.

Zaro radioed the entire SWAT Team, ordering them “Do not let that kid back in the hbwse

10
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areable to separate the kid from the dad, do not let him go back in the holgseat 14.) Zaro
explained thahe gave this order

because of how agitated he was and because of all the background we have on hirj

and, um, just his- his irrational behavior throughout the night, | was very, very

concerned for that kid safety, and if we if he, you know, within those four walls

of the house, we céansee the kid, we donknow where hés at, we dott know

what the dads got or where- where he’s at, so, urayr best chance of effecting a

safe separation is when theyoutside.
(Id. at 15.) The two SWAT Team snipers, Kenyon and Brian Markert, said they iwdigdly
unsure whether Zars order was a “delta order” to use deadly force. (Doc. No. 77 Ext 28,
Ex. 29 at 6263; Ex. 41 at 48.) Several other members of the SWAT team understoosl ataler
to authorize deadly force. (Doc. No. 77 Ex. 39 at 93; Ex. 31-8B8Ex. 44 at 1718; Ex. 51 at
92-93.)

Shortly after Zaro gave that order, Leontodk E.T. back inside the residence. (Doc. |
58 Ex. 30 at 18.) A few minutes later, Leonard brought ET onto the porch, and then ¢
returned inside. As Eakes describes, “we kept going back and forth, back and forth . . |
kept going in and out of the house . . ‘shkack in and out, you know, 'seback in, hes back
out.” (Id. Ex. 24 at 20.) While Annalesa was not allowed to go up to the house, officeree

her up to the Bearcat, where Leonard could see and healdeEx.(28 at 129.)

Leonard sent E.T. out to sit on the top step again, but instead of coming out wit

Leonard kneeled down inside the doorway, using a woodetbyvour to prop the door open.

SWAT Team sniper Brian Markert, watching through his rifle scope fexross the stree
describes how “the door was basically partially open. Fheg-2 was placed in a way that wou
block the door from completely closing. And then Mr. Thomas was just inside the door, crg

down . . . keeping an eye on [E.T.] who ve&iising on the stoop.” (Doc. No. 58 Ex. 32 at 1]
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116.) The other sniper, Officer Kenyon, confirms that Leonard was “kneelidg ithe doorway,”
watching E.T. on the steps a few feet awdg. Ex. 30 at 19

Meanwhile, during the entire time Leonard was going in and out of the houseT §

WA

officers had been trying to set a breaching charge on the back door. When Leonarcomauld c

to the front door, the Team would approach the back door and attempt to set the chargs.

Leonard would go back inside, the Team would retreat from the back door to avoid detecti
take up positions at the back of the houfd. Ex. 33 at 910.) By the time Annalesa arrived {
the Bearcat, the entry team had finished hanging the charge, and was piepageathithe back|

door if necessary.

When
on, and

nt

Sergeant Thompson and Annalesa, standing at the rear corner of the Bearcaipwould

clearly see E.T. sitting on the porch. Annalesa began calling out to E.T., “Hey, conaadoma.
Come to Grandma.’ld. at 8384.) Onceagain, though, Leonard refused to let E.T. go, and bg
yelling directly to Annalesd@’No. Come up and get himJust come get him,” and “Hey, Mon
you come up here.”Id. at 85.) Team Leader Mike Wiley, standing nearby, warned Thomj
“No, shés not going up thereVe' re not going to introduce hek¥.ou know, we doit know what
he’s going to do, so wee not going to let her move forward.ld(at 84) On the phone, Leonar
continued to get angrier at Eakes for refusing to let Annalesa come up to the hdbuse. 7 at

16.)

bgan

—

pSon

At approximately 2:45 am, Leonard and E.T. returned to the porch again. Leonard had

brought a car seat and a bag onto the porch. (Doc. No. 77 Ex. 18 at 34.) According to
Malave, E.T. was on the third or fourth step down, and Leonard was in the doofd:eyx. 36

at5.) Leonard said to the officers that “the only way he was letting Ei3 ifgédnnalesa] walked

12
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in front of the car all the way to the steps and . . . picked him Ug.”"EX. 22 at 34.) Anriasa
volunteered to walk up and get E.T., but the officers woutdetder. [d. Ex. 2 at 102.)

Chief Zaro perceived that “Leonatd emotional state was devolving. | felt he W
hallucinating. He had already endangered the child and assaulted theustiihe [washdoing
much more than] toying with us as far as saying he would release the chitet” ND. 58 EXx. 28
at 134.) Chief Zaro gave permission to breach the back door with an explosivetbaangas
designed to sever the hinges of the door and, due to its loud sound, overwhelm &sssédneef
so that the subject freezes in plagiel. Ex. 35 at 14Ex. 36 at 30)

When the breaching charge detonated, however, Leonard did not freeze. Instead |
E.T., grabbed him, and startegtreating into the residence. The nature of Ledsadtion is in
dispute. Officer Markert describes Leonard holding E.T. with his “arms wilegopeind his sds

neck in a chokeholtlke fashion.” (Doc. No. 58 Ex. 32 at 48.) Officer Wiley also thaght

as

ne rant

Leonard was going to hurt the chilld (Ex. 37 at 48-49), and Officer Vance described Leosard’

movement “like an angry snatchHd( Ex. 39 at 6566). Officer Malave recallethat Leonardvas
not holding E.T. by the throat. (Doc. No. 77 Ex. 35 at 36-37.)

While Leonard was holding E.TOfficer Markert fired his rifle, striking Leonard jus
above the belt line on the right side of his abdomen. (Doc. No. 58 Ex. 32-a8237[Zeonard fell
backward into the houseld() Officers engring through the rear door encountered Leonard si
on the floor, clutching E.Ts back agaist his chest. Ifl. Ex. 41 at 6162.) As the officers struggle
to pry E.T. from Leonard arms, Officer Derig “started punching [Leonard] in the face tbiget

distracted and some pain compliance sal et go of the kid.” 1. Ex. 42 at 47.)Officer Wilson

recallsLeonards last words weréDon’t hurt my boy.” (Doc. No. 77 Ex. 53 at 32, 47.) Kim

13
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examined E.T., and found that “he was not hurt and did not have any bruises or other mark
his neck or anywhere else.” (Doc. No. 71 1 6.)

Meanwhile, as Officer Vance ran toward the house after the breach, Leodagdcame
around the house and charged him. (Doc. Nd&6&89 at 6662.) Vance tried tbit the dog with
his rifle, but the dog came at him again. ¥arshot the dog one time, then proceeded pa3
toward the porch. Officer Wiley, following behind Vance, saw the dog stamgétdick up, ang
fired three more rounds, killing the dog iretfront yard. Id. Ex. 37.) Leonard was transportg
to St. Joseph Medical Center in Tacoma, and pronounced dead at 3:16ldnx( 48.)

The City of Lakewood conducted a review of the Thomas shooting. Chief Zarihav,
ranking member of the shooting review board. (Doc. No. 77 Ex. 55 at 7.) The Lakewood
found that Officer Markets use of deadly force “was legal and within policy . . . of the Cit
Lakewood.” (d. Ex. 29 at 243; Ex. 55 at 1.)

lll. STANDARD OF REVIEW

A motion for summary judgment should be granted if there is no genuine issue of i
fact. FedR. Civ. P. 56(c)) Anderson v. Liberty Lobby, Inat77 U.S. 242, 24748 (1986). The
moving party bears the initial burden of informing the court of the basis for the matidr
demonstratinghe absence of a triable issue of material f&xtlotex Corp. v. Catretd77 U.S.
317, 323 (1986). “[C]ourts may not resolve genuine disputes of fact in favor of the party §
summary judgment.”Tolan v. Cotton134 S. Ct. 1861, 1866 (2014). “The evidence of the 1
movant is to be believed, and all justifiable inferences are to be drawn ewvbrs’fAnderson
477 U.S. at 255.“In cases where the best (and usually only) witness who could offer
testimony for the plaintifabout what happened before a shooting has dieghreaedent permitg

the decedeis version of events to be constructed circumstantially from competent expl
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physical evidence, as well as from inconsistencies in the testimony ehfancement.”George
v. Morris, 736 F.3d 829, 834 (9th Cir. 2013).
IV. DISCUSSION

Defendants move for summary judgmentseweralgroups of claims. The Court wi
address each in turn.

A. Fred’s Claim for Unreasonable Seizure

First, Fred claims Officers Micenko and Gan violated his Fourth Amendment righ
when they arrested him for trying to break through the SWAT perimeter. The FourttuAeet
prohibits arrests without probable cauBeck v. Ohio379 U.S. 89, 9891 (1964).Probable causs
exists where the arrsg officer is aware of facts and circumstances “sufficient to amhra
prudent man in believing that the [suspect] had committed or was committing an offlehsx.
91. “[Ijn a § 1983 action the factual matters underlying the judgment of reasoasblganerally
mean that probable cause is a question for the jWgKenzie v. Lamb/38 F.2d 1005, 1008 (9t
Cir. 1984).

Under Washington law, “[a] person is guilty of obstructing a law enforcemengoiffihie
person willfully hinders, delays, obstructs any law enforcement officer in the discharge of
or her official powers or duties.” RCW 9A.76.020fficer Micenko told Fred he was under arr¢
for obstructing “[b]ecause he attempted to get through our cordon unlawfully. Hearphgsical
step to get through the cordon and did not comply initially with directives to stdpeallay at
the back of the property.” (Doc. No. 58 Ex. 20 at 84.) Fred disputes Officer Misesabmount,
and recalls halting and complying with police orders as soon as they werainmatad to him.

(Doc. No. 77 Ex. 37 at 23.) The jury must determine whose story is more credible.
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An arrest may also violate the Fourth Amendment if it is executed with excessige
The Fourth Amendment requires police officers making an arrest to use canycamt of force
that is objectively reasonable in light of the circumstances facing tliemmessee v. Garnef71
U.S. 1, /8 (1985). Determinng whether a specific use of force was reasonalelguiresa careful
balancing othe nature and quality ¢iie intrusion on the individlia Fourth Amendment interes
against the countervailing government interests at staBeaham v. Connqgr490 U.S. 386, 39¢
(1989) (internal quotation marks omitted). Relevant factors to this inquiry include,ebob@
limited to, “the severity of the crime at issue, whether the suspect poses afatertigeat to the
safety of the officers or others, and whether he is actively resistiest ar attempting to evad
arrest by flight.” Id. “[B ]ecause the excessive force and falgestfactual inquiries are distinct
establishing a lack of probable cause to makareestdoes not establish axcessive forcelaim,
and viceversa.” Beier v. City of Lewistqr854 F.3d 1058, 1064 (9th Cir. 2004).

Fred claims that he immediately submitted to the officepsnpliance orders, and whil
on his knees the officers pushed him to the ground, put a knee in his back while he wg
handcuffed, yanked him to a sitting position, and dragged him talayneee, all while behaving
rudely. (Doc. No. 77 Ex. 37 at Z&.) If the jury credits Fred’s account of immediate submiss
then the jury may also determine whether his rough handling by police was dispropoeiah
unreasonable. Such questions are quintessentially for the finder of fact.

Defendants Motion for Summary Judgment is DENIED as to Fsedlains for arrest
without probable cause and fexcessive force.

B. Claim for Unreasonable Search/Entry into the House
The Estate alleges that Defendants unreasonable searched and seizedd honardn

violation of the Fourth Amendment by entering and remaining on Le@prdperty without g
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warrant or legal causeobtaining a search warrant without probable cause and with
information and executing the warrant in an unreasonable and violence manner. Fred, Ar
and E.T. bring @arallel claim.

First, Plaintiffs allege Defendants Wiley and Zaro improperly orderey ento their
property without exigent circumstandasfore the warrdrwas issued This complaint ignores th
fact that Annalesa summoned police to the residence by dialing 911 and explained fiodise
that Leonard had grabbed her wrist and took her phone. (Doc. No. 58 Ex. 1 &1d8Annalesd

invited the policeonto her property, she never asked them to leave. Officers do not violg

false

nalesa,

4%

of

|

ite the

Fourth Amendment when they enpeopertyat the homeowné&s request to investigate a reported

domestic assault.

Plaintiffs next allege Defendants obtained a search warratitowt probable cause ar
with false information.Plaintiffs do not attempt to rebut Defendam@iggument on this issue, ar
therefore theCourt deems thislaimto have beeabandonedy Plaintiffs

Next, Plaintiffs allege Defendants executed the warrant unreasonablyrgyexgilosives|
on the back door of the house without justification and without warning, and by shooting L¢

and his dog Even when a warrant is validly issued, a Plaintiff may nevertheless clainathenty

d

d

bonard

was “unreasonably executedDalia v. United States#41 U.S. 238, 258 (1979). A § 1983 claim

for unreasonable execution of a warrant “requires a precise determinatiorcbfsplcific actg
amounted to unreasonable conduct, which actors engaged in that conduct, and what damj
unreasonable act causebhe Ninth Circuit has repeatedly stressed that such findings are res
for the trier of fact.” Torre v. City of Rentqril64 F. Supp. 3d 1275, 1284 (W.D. Wash. 20]
Given the state of negotiations with Leonatge was on the front porch with E.T., a car saad]

a bag, requesting Annalesa come to escort-Edlreasonable jury could find that the use of
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explosive chargevas inherently dangerous and predictably spurred Leonard to grab his s
retreat into the cover of his home, which dramatically ieeed the risk of injury and death.
As for the shooting of the dorhe killing of a dog is a destruction recognized as a sei
under the Fourth Amendment and can constitute a cognizable claim under § Ba8B8.Jose
Charter of Hells Angels Motorcycle Club v. City of San ,Jd82 F.3d 962, 975 (9th Cir. 200
(alteration adopted, quotations omitted) Hiells Angelslaw enforcement entry teams were giv
approximately onaveek advance notice to prepare searches of residences for evidence
activity. 1d. at 967. Two of theesidences entered and searched had large, aggressive dogg
police officers shot and killedld. at 96768. In determiningwhether the shooting of the do¢

violated the ownerd=ourth Amendment rights, the Ninth Circuit balanced “the nature anityqy

bn and

rure

D)
en
pf gang
, which
JS

ha

of the intrusion on the individual Fourth Amendment interests against the countervajling

governmental interests at stakéd. The Court recognizethat the intrusion inherent in killing

family pet is severeld. at 975. The purported governmenterests- namely, the need to ensu

D

re

stealth, speed, and safety of the officensere deemed insufficient to justify the intrusion for

purposes of determining whether the defendant officers were entitled to guiatifreunity. 1d.

at 976. The Couronsidered that the officers developed no realistic plan other than shooti
dogs while serving the search warrants, despite having a week’s advanceonpteggatenone
of the plaintiffs were potential suspects; and silencing the dogs to erealtk sias not@anced

by discharging four loud shotgun blasts at the ddgsat 976-77.

Here, officers had several hours to develowalethal strategy for addressing Leoriard

dog. As Defendants recount, “Throughout the standoff, Lebtskande dog was running around

the front and back yards, and in and out of the house. Various officers testified howdL

would yell‘Get em— get em, thas right, boy, good bdyand the dog would theiihark and be
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aggressive! (Def. Motion, Doc. No 57 at 26, quoting Doc. No. 58 Ex. 42 ab8§ Thus,
Defendants were clearly aware of the ‘dogresence and potential dangeer the course of th

evening and night, and a jury could find that it was unreasonable for Officers \fah@élay to

1%

charge he house without any contingency for controlling the dog. Thus, the Court finds that there

are multitudinous questions as to whether Defendants’ execution of the warsargasanable
and summary judgmertherefor,s denied
C. The Estate’sClaim for Excessive Force

Excessive force is examined under the Fourth Amendsignbhibition of unreasonabl
searches and seizureGraham v. Connqgr490 U.S. 386, 39®7 (1989). Whether the officers
use of explosives followed by deadly force was reasonalileese circumstances is a quest
fraught with factual issuedJnderGraham three specific factors must be considered in asse
the reasonableness of the force used: (1) the severity of the crime atdssiresther the suspe
poses an immediate threat to the safety of the officers or others, and (3¢mieeils actively
resisting arrest or attempting to evade arrest by flig@rhith v. City of Hemge894 F.3d at 701
(citing Graham 490 U.S. at 396)Whether the suspect poses a threat to tfetysaf officers or
others is “the most important single element of the three specified factoheiv v. Gates27
F.3d 1432, 1441 (9th Cir. 1994).

Officer Markert defends his decision to shoot Leonard on the basis of the chol
Leonard allegedlyplied to E.T. after the explosive charge was detonated at the rear of the
However,according to Officer Malavé_eonard was not holding E.T. by the throat. (Doc. No
Ex. 35 at 3637.) And circumstantial evidence undermines the objective mabkmess of
Markerts belief that E.T. was in serious danger. Over the course of the standoff, L

repeatedly stated he was unarmed. There is no testimony that he ever thrdftemsedoE.T.
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Instead, Leonard consistently sought to ensure E.T.’s wellbeing. For exanglard.asked the

police to leave his property because they were scaring his sonNDo&8 Ex. 10 at 1), ang
according to Markets statement, warned officers, “I have a four year old in here.’t hen
smashing in my door, using your stun grenades or blowing my door off the hingesN@®81
Ex. 11 at 6). Shortly before the shooting, Leonard had brought E.T. to the front porch wit
seat. [d. Ex. 12 at 38.) A reasonable factfinder could find incredibéekert s siggestion that
the explosive breach suddenly caused Leonard to treat his son in a way that erskes]
immediate harm.

The otheiGrahamfactors—the severity of the crime at issue, and the suspatempts to
actively resist arrest or evade bygfit — alsopresent factual question©fficers sought to arreq
Leonard for assauliased orthe reporting of domestic violence because he grabbed Antsaa
wrist and took the phone from her while she was calling 911. Such misdemeanors do not g

necessitate a lethal respongalditionally, Leonard was not attempting to evade by flight; in fa

at the time of the shooting, the officg@tanned to noarrest Leonard that night. (Doc. No. 58 &

24 at 14.) A jury could find @t it was umeasonabléor anofficer to conclude that deadly forc
was warranted in this situation.
D. Claim for Deprivation of Familial Relationship
Fred, Annalesa, and E.T. bring a claim for the deprivation of their familatiaeship
with Leonard? Under the Due Process Clause of the Fourteenth Amendment, a deceaisrtts
and child have rainterest in their familial relationship with the decededbhnson v. Bay Are{

Rapid Transit Dist.724 F.3d 1159, 11689 (9th Cir. 2013) (parentdftayesv. Cty. of San Diego

4+ While the Estate’s complainélso includes a claim for deprivation of Leonardiamilial
relationship with E.T, the Estate does not attempt to rebut Defendants’earigoimthis issue, an
therefore theCourt dems thisclaimto have beeabandonedy Plaintiffs.
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736 F.3d 1223, 12290 (9th Cir. 2013) (child) To establish a violation of due process, a plair
must prove that the offices’action “shocks the consciencdfayes 736 F.3d at 1230.

The “shocks the conscience” standard dgfigom the excessive force standard under
Fourth Amendment.“In determining whether excessive force shocks the conscience, the
must first ask'whether the circumstances are such that actual deliberation [by the offig
practical’” 1d. (quoting Porter v. Osborn546 F.3d 1131, 1137 (9th Cir.2008)). “Where act
deliberation is practical, then an offiterdeliberate indifferencemay suffice to shock th¢
conscience.On the other hand, where a law enforcement officer makes a snap judgment |
of an escalating situation, his conduct may be found to shock the conscience omlgt# Wweh a
purpose to harm unrelated to legitimate law enforcement objectiveés."Whether an official
had the requisite knowledge is a question of fact subject to demonstration in the uspahaday
factfinder may conclude that the official knew of a substantial risk fromehefact that it wag
obvious.” Farmer v. Brennan511 U.S. 825, 826 (1994).

Plaintiffs argue the deliberate indifference netard applies toChief Zards order
authorizing lethal force to prevent Leonararr reentering the home with Eand toChief Zards
order to breach the back doorWhile Leonard was on his front porch with E.T., Chief Z
radioed the entire SWAT Teamrdering them “Do not let him back in the house with that k
(Doc. No. 89 Ex. B at 30.) Zaro explained that he gave this order

because of how agitated he was and because of all the background we have on hirj

and, um, just his- his irrational behaviothroughout the night, | was very, very

concerned for that kid safety, and if we if he, you know, within thostour walls
of the house, we cénsee the kid, we donknow where h'ss at, we dott know

what the dads got or where- where he’s at, so, umur best chance of effecting a
safe separation is when theyoutside.

5 Plaintiffs also bring a deliberate indifference claim base@®fficer Wiley's allegeddecision to
request authorization to breach the back dddoweverPlaintiffs do not provide any evidea
that Wiley requested authorization to breach.
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(Doc. No. 58 Ex. 24t 15.)
The Metro SWAT Manual contains five explicit requirements for issuanceedfaatder.
(Doc. No. 89 at Ex. C.) The word “delta” must be used; only the Incident Commahees,

Chief Blackburn—- may authorize a delta order; team members must acknowledge receipt

delta order; the delta order must identify the incident commander authoheimgder; and the

person issuing the order must itlgnthe affected team member(s) receiving the ordelr) Chief
Zard s statement did not comply with thesee protocols.

Officer Markert explained thanitially it was not clear to him whether Chief Zess@rder
was a delta ordeand that he spoke with Officer Kenyon, a fellow sniper, to decipher what
meant (Doc. No. 77 Ex. 28 at 14.) He recognized that the order did not contain the s
language required by the protocol, but nonethelessludedhat Chief Zaro was communicatir
that ET. was at the risk of physical injury or death if he returned inside the hddsat 15.) The

order “heighten[ed his] sense of concern” “that the hostage was faciregysswtrof, you know
threat of, or physical harm or, or death at the hands augect.” Id.) Officer Kenyon testified
that Chief Zarts order was ambiguous, and “I think the whole team probably was unclear

that order.” (Doc. No. 77 Ex. 41 at 4&e alsdoc. No. 77 Ex. 39 at 93; Ex. 31 at-83; Ex. 44

at 1718; Ex. 51 at9293.) Clearly, the situation was one that must be presented to a j
examine.
Likewise, Chief Zaro explained that when he authorized the explosive breag

considered the “flight or freeze, you know, response to sudden stress and shock. vasi
majority of the time that wee done that, it been freeze.” (Doc. No. 89 Ex. D at 431) Thus,
Chief Zaro was cognizant that “flight” was a potential response to the sudden shbekredr

door breach. lItis for the jury to determine whet@bref Zaro was deliberately indifferent to tl
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possibility that the breach would trigger in Leonard a reflexive flightarese, and that his sudds
retreat into the housein combination with or independent from his order that the SWAT t
was not to allow Leonard into his house with E-Twould result in his fatality. Accordingly,

summary judgment is denied to Plaintiffs’ claim for deprivation of a familial relationship

E. Plaintiffs’ Claim for Unreasonable Seizureof E.T.

The IndividualPlaintiffs contendhat Defendants Zaro, Wiley, and Markert violated &5.T.

Fourth Amendment right&hen they seizetlim from his father.Because Defendants sought
remove a minor from hisustodialparentn order to protect the mina health and safety, ticase
law derived from child abuse investigations is more analogous than the hastageited by
Defendants The Ninth Circuit haarticulatedthe governing standards:

Under the Fourteenth Amendment right to familial association, an official who
removes a child from parental custody without a warrant “must have reasonable
cause to believe that the child is likely to experience serious bodily harntimée
that would be required to obtain a warramdgers v. Cnty. of San Joaqu87

F.3d 1288, 12949th Cir. 2007). The child subjected to seizure is also protected
by the Fourth Amendmerst prohibition against unreasonable searches and
seizuresKirkpatrick v. Cnty. of Washo&92 F.3d 1184, 11889 (9th Cir. 2015);
Walllis, 202 F.3d at 1137 n.8. While the constitutional source of the psusmd the
child's rights differ, the tests under the Fourteenth Amendment and the Fourth
Amendment for when a child may be seized without a warrant are the\&atths,

202 F.3d at 1137 n.8. The Constitution regsiian official separating a child from

its parents to obtain a court order unless the official has reasonable cause/éo belie
the child is in “imminent danger of serious bodily injurld” at 1138.

Jones v. Cty. of Los Angeles, 802 F.3d 990, 1000 (9th Cir. 2015)

Defendantarticulate three physical threats E.T. faced over the course of night: 1)ds.]

“dangled” out the window by Leonard; 2) Leonard grabbed E.T. in a chokehold after the;

3%
>

eam

—+

o

. w

reac

and 3) Leonard was not equipped to attend to E.T. dthimgight because of his inebriation and

manic temperament.All three are subjects of material disputes of fadthere is direct of

circumstantial evidence to support a jury’s finding that E.T. was not in imminent darsgeionfs
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bodily injury when tle SWAT team determined that their primary goal was to extract E.T. fq
night; when Chief Zaro commanded the SWAT team not to allow Leonard to retutherttiome
with E.T.; when Chief Zaro authorized the breach of the rear door; or wheerOffarkert took
the fatal shot.
F. Plaintiff’s Monéll Claims

The Supreme Court has held that municipalities may be held liable as “pe
under 8 1983when execution of a governmést policy or custom, whether made by
lawmakers or by those whose edicts aisanay fairly be said to represent offlgmlicy, inflicts
the injury.” Monell, 436 U.S. at 694. A plaintiff may establish municipal liability by
demonstrating that an official with final polieyaking authority “delegated that authority to,
ratified the decision of, a subordinat&Jlrich v. City & County of San Francisc808 F.3d 968,
984-85 (9th Cir.2002). “ If the authorized policymakers approve a subordisatecision ang
the basis for it, their ratification would be chargeable to the cpality because their decision
final.’” Id. (citation omitted).To establish a ratification claim, Plaintiffs must present evidg
of “a ‘conscious, affirmative choit@n the part of the authorized policymakerd. (quoting
Gillette, 979 F.2d at 1347). “A local government can be held liable under § 1983 only w
deliberate choice to follow a course of action is made from among various talesray the
official or officials responsible for establishing final policy with resp® the subjecmatter in
guestion.”ld. (internal quotations omitted). The policymaker must have knowledge of ¢igec
constitutional violationChristie v. lopa176 F.3d 1231, 1239 (9th Cir. 1999).

Plaintiffs argue Lakewood is liable unddonell basedon a “ratfication theory” forthe
finding of the Shooting Review Board that Marksractions weréawful andwithin policy. In

support of their argument, Plaintiffs ciRosales v. City of Chico, No. CV21402152WBSC
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2015 WL 6167740, at *7-8 (E.D. Cal. Oct. 20, 20i#)ere the court denied the defendant cit
motion for summary judgment on plaintiffdonell claim when the chief of police pronouncs
that the allegedly offending officer’'s conduct was “in compliantd Department policy.” Thq
court explained:

In this case, it is not a mere ratification, but rather the Chief of Police’s
pronouncement that Officer Bailey’s alleged use of force was “in congalivith
Department policy” that gives rise toMonell claim. This is “tantamount to the
announcement or confirmation of a policy for purposddarfell” [] The Chief of
Police’s finding that Officer Bailey’s use of force was “in complianagth the

City of Chico’s policies is more than sufficient to raise a genuine issonaiafial

fact with respect to wéther the City of Chico had a policy of using the force Officer
Bailey did in this case. Although the finding was made after the incident, it
constitutes clear evidence from which a rational jury could infer that the policy
existed before the incident and therefore was the moving force that caused the
injury. If the jury ultimately concludes that Officer Bailey used ssoee force and

that the use of force comported with the City of Chico’s policies, it would be
entirely consistent witiMonell to hold the City of Chico liable based on its policy
promoting that use force.

Accordingly, because plaintiff has raised a genuine issue of material fiact wi
respect to whether the City of Chico had a policy that caused the constitutional
violation alleged in thisase, the court must deny defendants’ motion for summary
judgment on plaintiff's 8 19881onell claim.

Id. (footnote omitted).

Defendants respond thistonell liability is improper because the Shooting Review Bo
adopted Officer Markert’s version of the facts, and under his version the shooting w|
unconstitutional. In support, Defendants ¢{@nae v. Hodson294 F. Supp. 2d 1179, 1191 (
Haw. 2003), where the court held:

The law does not say that every failure to discipline an officer who has shot
someone is evidence of a “whitewash” policy or some other policy of “sham”
investigations. The law does not say that, whenever an igadgé group accepts

an officer's versionover a victims differing version, this acceptance establishes a
policy for which a municipality may be held liable under § 1983. If that were the
law, counties might as well never conduct internal investigations and miglketlas w
always admit liability. But that is not the law. The law clearly requires “something
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more.” As Kanae gsents nothing more than the failure to discipline Hodson, the
County is entitled to summary judgment on Kanae’s § 1983 ratification claim.

The Court finds th&®osaledholding closer to the facts of the instant caSinicipalities
are requiredio reviewpolice shootings and carefully determine whether the shooting com
with local policy, and then determine whether or not discipline is appropriétes, there is g
triable issue of fact regarding whether Officer Markert committed atibainenal violation by
shooting an unarmed man who had not made threats to police or ligesaihe course of th
evening-or whether the shooting was justified because Markert’s belief that E.Th wasinent
danger of serious harm was objectively reasonable. A rational jury could finMahnkert's
decision to shoot was not constitutionally justified, and that Lakewood ratified
unconstitutional decision by determining it was lawful and within pol@ymmary judgment of
the Monell claim against Lakewood is amclingly deniec.

F. Negligent InvestigationClaim

Finally, Defendants move for summarydgment on Plaintiffs’ negligencelaims.
Generally, a claim for negligent investigation is not cognizable underi#sh law. Fondren
v. Klickitat Cty, 79 Wash. App. 850, 862 (1995ge also Keates v. City of Vancoyvé Wash.
App. 257, 267(1994) (“As a general rule, law enforcement activities are not reachab
negligence). The individual plaintiffs arguéhatther negligent investigation clairarises from
an exceptin provided byRCW 26.44.050, which creates “a general mandatory dut

investigate” reports of child abusRodriguez v. Pere299 Wn. App. 439, 4482000) In

5 The Court has recently received Plaigtiffequest(Doc. No. 100)to supplement theiresponse to Defendants’

Motion with evidence and argumeatbng the linef an alternative theory dflonell liability develgped inPembaur
v. City of Cincinnati475 U.S. 469, 481 (1986). Because the Coastdetermined that Plaintiff's ratification theo
is sufficient to defeat Defendants’ Motion as to this claim, it is unnapess determine whether Plaintiffs could al
defeat Defendants’ Motion withRembaurclaim.
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Rodriguezthe court held that unlike a “typical criminal investigation” that is “premisea duty
that is owed to the public at large,” an investigation into a report of possible lshdd ar neglec

“concerns a duty that is owed to a specific class of individudd.”at 445. The rationale in

permitting negligent investigation claims img class of cases is the “statutory duty to investigate

child abuse and the protected status of the parents and children bringing the didini$Hose

considerations apply equally to claims against law enforcement officers tiwbge officers are

cornducting investigations pursuant to the statutory directives set forth in RCW 26d44This
is true even when the law enforcement officers are conducting a “crimirstigation” as well

as investigating the possible abuse or neglectat 446.

The individual plaintiffs argue “a reasonable jury could conclude that ageegli

investigation by defendants caused the wrongful, permanent separation of E.T. draonhj

abusive father,” because of such actions including “the breakdown in communitegiomesn
the negotiating team, the command staff, and the tactical team that culminated iraDeZamd’s

unreasonable orders authorizing the use of an explosive device and lethal foreeBd tdkom

Leonard, [and] Defendants Wiley and Markert’s gt failure to clarify the deadly force ordert.

(Doc. No. 79 at 50-51.)

The Court has already recognized the apparent fit of the child abusegatiestanalogy
in its discussion of E.Ts claim for unreasonable seizure, Sectiorslifgra because police wer
attempting to separate a child from his parent for the child’s safety andeusdj without a

warrant. Such actions are governable under a reasonableness standard, and there esteV
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suggest that the efforts made to secure E.T.’s safaty objectively unreasonable. This questi
once more, is properly for the jufy.
V. CONCLUSION
For the foregoing reasons, the Court rules as follows:
1. Defendants’ Motion for Summary Judgment as to Fredrick Thomas’ clain
unreasonable seizure is DEND;
2. Defendants’ Motion for Summary Judgment asPlaintiffs’ claim regarding the
execution of thesearch warrans DENIED;
3. Defendants’ Motion for Summary Judgment as the Estate’s claim forthe
unreasonable seizure of Leon&dENIED;
4. Defendants’ Motion for Summary Judgment ash® Family’s claim for deprivatior

of their familial relationship with Leonaid DENIED,

! Separately, the Estate argues that Defendants breached a duty of care they earealtb
(Doc. No. 80 at 22.) The Estate reliesGwffel v. Clallam Cty.47 Wash. App. 397 (1987), whe
the owner ad tenant of a commercial building brought suit against the county and various ¢
officials for failure of law enforcement officers to prevent destruction of theibgi Thecourt
found the “failure to enforce” exception to the public duty doctrine applied as to some
defendants.The court explained, “The public duty doctrine recognizes that the duties of |
officers normally are owed only to the general public. Generally, the statiuy of officers to
provide police protectiorRCW 36.28.010, and the commitaw duty of municipalities to provids
police protection are owed to the public at large and are unenforceable as to ihdnachieers
of the public! 1d. at 402. “An exception to the public duty doctrine provides that spacial
relationship exists between the public officer and the plaintiff, a duty owed to the individual
arise. [] Specifically, an actionable duty to provide police services will arise ihgretis somg
form of privity between the police department dhd victim that sets the victim apart from t
general public, and (2) there are explicit assurances of protectionubatsg to reliance on th
part of the victimi’ Id. 403. The Estate has not identified a relevant exception to the publig
doctine, or any other legal basis under Washington law for holding Defendants liab
negligence. Accordingly, summary judgment is granted on this claim.
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5. Defendants’ Motion for Summary Judgment ath®Family’s claim for unreasonab
seizure of E.T. is DENIED;

6. Defendants’ Motion for Summaryudgment as tdPlaintiffs’ Monell claims is
DENIED;

7. Defendants’ Motion for Summary Judgment agheFamily’' s negligence claimss
DENIED;

8. Defendants’ Motion for Summary Judgment adtaintiffs’ claim for entering ang
remaining on their property withba warrant or legal cause GRANTED;

9. Defendants’ Motion for Summary Judgment asPtaintiffs’ claim for obtaining &
search warrant without probable cause and with false informat@RANTED;

10. Defendants’ Motion for Summary Judgment ashi Estate’slaim for deprivation of
Leonard’s familial relationship with E.is GRANTED;

11. Defendants’ Motion for Summary Judgment aghe Estate’s claim fonegligence is
GRANTED.

SO ORDERED.

Datedthis 25thday ofMay, 2017.

K/\;yéam, EHL-&L{ .

Barbara Jacobs Rothstein
U.S. District Court Judge
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