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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

FREDRICK and ANNALESA THOMAS; and
JO-HANNA READ, as Guardian ad Litem of
E.T., a minor,

P laintiffs,
V.

JASONCANNON; BRIAN MARKERT;
RYAN MICENKO; MICHAEL WILEY;
MICHAEL ZARO; CITY OF FIFE; CITY OF
LAKEWOOD; and PIERCE COUNTY
METRO SWAT TEAM,

Defendants.

FREDRICK THOMAS and ANNALESA
THOMAS, as CeAdministrators of théestate
of Leonard Thomas, and its statutory
beneficiaries,

Plaintiffs,
V.

BRIAN MARKERT; MICHAEL WILEY;
NATHAN VANCE; MICHAEL ZARO;
SCOTT GREEN; JEFF RACKLEY; CITY OF
FIFE; CITY OF LAKEWOOD; PIERE
COUNTY METRO SWAT TEAM; and JOHN
DOES 1 through 10,

Defendants.

Nos. 3:1505346 BJR
3:16-cv-05392
CONSOLIDATED CASES

ORDER DENYING
PLAINTIFFS' MOTION FOR
PARTIAL SUMMARY
JUDGMENT

Doc. 130

Docket

5.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2015cv05346/215437/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2015cv05346/215437/130/
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. INTRODUCTION

In the early hours of May 24, 2018, member of the Pierce County SWAT Team fat;
shotLeonard Thomas. At the time Leonard was holding his-yearold son E.T.The shooting
occurredafter a four hour standoff at the home where Leonead liwith his parents, Fredrick an
Annalesa ThomasThese consolidated casesinvolve civil rights and state law claimedmatd’s
Estate (3:1%v-05346) and by Fred, Annalesa, and E.T. (8X85392). Plaintiffs move for
partial summary judgment onehssuewhetherDefendant Metro SWAT Team is a legal ent
that can be held liable as a defendant in this lawsuit. The Gdestthat Metro SWAT is not
suable entity.

. FACTUAL BACKGROUND!?

The Pierce County Metro SWAT Team is a “mutual aid” emergency responss
enforcement team consisting of police officers from several Pierce Catiety (Doc. No. 40
1.) The participating municipalities formédetro SWATDby entering into an interlotagreement
(“Agreement”) The Agreement providesn relevant part

19. CONTRACT ADMINISTRATION. The parties do not by this agreement to

[sic] create any separate legal or administrative entity. The partiest daerd to

jointly own any real or personal property as part of this undertaking. The Signatory

Agencies wil cooperatively work together to further the intent and purpose of this

agreement. The chiefs of police from the Signatory Agencies shall gensdde

for administering the terms ofishagreement.

(Id. 1 19.) Additionally, the member “cities agree that liability for the negligent or tortiougorec

of the [Metro Pierce SWAT Team will be shared equally on an equal shassshetween th¢

Participating Cities.” I¢. 1 13.)

! Foran extended factual background, see the Court’s Order Grarf®ag and Denying in Part Defendants’ Moti
for Summary Judgment (Doc. No. 128).
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Metro SWAT operates under a manual that provides a chain of command and ry
engagement fothe use of force. (Doc. No. 42.) A Metro SWAT Oversight Board investigatg
allegations of excessive use of fgreeeks funding through participating cities aarg
applications, andnaintains authority to remove individual officers from the SWAT tedboc.
No. 404 at14, 1086, 103.) Metro SWAT is empowered to enter into contracts with third par
(SeeDoc. No. 463.)

[11. STANDARD OF REVIEW

Summaryjudgment is appropriate if, “taking the evidence and all reasonable inferg

drawn therefrom in the light most favorable to the-mmving party, there are no genuine isst

of material fact and the moving party is entitled to judgment as arnaditten.” Smith v. Clark

County Sch. Dist 727 F.3d 950, 954 (9th Cir. 2013) (quotation marks and citation omiti&d).

party may move for summary judgment on any claim or defense, or any part of a deifense.
Fed. R. Civ. Proc. 56(a).As Plaintiffs’ acount of Metro SWAT’s manner obperabns is
uncontested by Defendantise disputes presented by Plaintiffs’ Motion are strictly legal in ea
1. DISCUSSION

Federal Rule of Civii Procedure 17(®) provides that an entity’'s capacity to be sueq
determined “by the law of the state where the court is located.” How®avpartnership or othe
unincorporated association with no such capacity utigerstates law may sue or be sued in
common name to enforce a substantive right existing under the United Siaséigidbn or laws
Fed. R. Civ. P. 17(b)(3)(A).Thus, the Court first looks to whether Washington law provides
suit against Metro SWAT. Because it does not, the Court next conside teniettro SWAT is

“a partnership or other unincorporated association” for purposes of Rule 17(ln)(3)(# not.
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A. Capacity for Suit under Washington Law
Washington’s civil rules are silent asto a party’s capacity for SateWash. Super. Ct
Civ. R. 17. Instead;ourts must rely ostatutory and common late determine capacity for sui
The Supreme Court of Washington exmain“In determining the issue ¢&n entity’s] capacity
to be sued, we must examine the enactment providing for its establishnf@withy’v. Drainage

Imp. Did. No. 5, of Clark Cty.64 Wash. 2d 586, 5§8964) Metro SWAT was formed under th

authority of the Washington Interlocal Cooperati&nt (“ICA”), RCW 39.34, which authorize $

local governments to enter into interlocagireements, and the Washington bt Aid Peace
Officers Powers Act, RCW 10.93, whiexpands law enforcement’s jurisdictional authority un
certain circumstancesThe Court examines each in turn.

1. Washington Interlocal Cooperation Act

[

der

The ICA provides thatAny two or more public ageies may enter into agreements wjth

one another for joint or cooperative action pursuant to the provisions of this rchaREew
39.34.030(2). The ICA recognizes that an interlocal agreement need not establish a sepaid
entity. RCW 39.34.030(4) However,“No agreement made pursuant to this chapter relieveg
public agency of any obligation or responsibility imposed upon it by law.” RCW 39.34.030

Plaintiffs arguethat Metro SWAT contains sufficiemdicia of legalindependenceand

point specifically tdvietro SWAT policies thategulate SWAT activities argstablish a chain o

commang an Oversight Board that wields personnel authority and seeks needed famding;

Metro SWAT sabilty to enter into contracesndpurchase equipmentDoc. No. 3%t 45.) While
Washington courts have not articulated specific testor set offactors for determing which
entities are capable of suit is clear that thoséactorsenunerated by Rintiffs are insufficient

unde Washingtoncaselaw to establisBWAT as an independeniegal entity.
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In Roth v. Drainage Imp. Dist. No. 5, of ClarkyC64 Wash. 2d 586, 586 (1964)aintiffs
sued a local drainage improvement district for breach of contractdrédatee construction of
drainage ditch. The trial court granted defendant’'s motion to dismiss on thehbdshe drainagg
district was not a municipal corporation and therefor was not amenable tddsuit 587. The
Washington law governing drainage districts provides that a board of supervidbraaslearules
and regulations, RCW 85.08.680; provides for a chain of command, REO08.305; permitg
drainage improvement districts to enter into contracts, RCW 85.08.640; atifieslevarious
funding sources, RCW 85.08.470. Nonetheless, the Washington Supreme Rotiitoncluded
that “adrainage improvement district organized quant to this statute is under the ultimg
control of the countyf] it is notamunicipal corporation or a quasnunicipal corporation and doq
not have the capacity to sue or to be suéd. at 58990. Contrary to the plaintiffs’ argument th
“subsantial justice is not done if the defendant is allowed to do business as pahurizporation

or quasimunicipal corporation, and is not held responsible for obligations incurre exercisq

of that business,” the Court heldThere is no merit tohis argumensince the plaintiffs have

recourse against the courityld. at 588.

Plaintiffs have notidentified ary legal authority that suggesthe various attributes @
Metro SWAT are dispositive in determiningapacity for suit. While th&othCourt examined 3§
different enacting statute, it suggested just the opposite.

Plaintiffs would nonetheless haaegitimate concern ifthe denial ofMetroSWAT s legal
identity prevergd Plaintiffs from vindicating theirrights. In Worthington v. Westngi82 Wash.
2d 500 (2015), the Washington Supreme Caddressed oneircumstancewvherean entity may
be subject to suitlespite arnnterocal agreemerthat states the parties do not intend to crea

separate legal entity. Worthingtonexamined lte West Sound Narcotics Enforcement Te
5
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(WestNET), a multjurisdictional drug task force formed pursuant téGhAe andgoverned by ar
interlocal agreement that stated, “The parties do not intend to create, theugkgreement, &
separate legal entity subject to suit.1d. at 50304. The plaintiff sued WestNET undg
Washington’s Public Records Act for WestNET'’s alleged failure tdodiscrecords related to
raid of his residenceThe Courtrecognized that Washington's Public Records Actis a “strof
worded mandate” applied to an extensive variety of local agencies and offices
“unambiguously provides for aliberal applicatiohits terms.”1d.506-07. “In light of this liberal
construction,” reviewing courtsnust determine whether the Public Records Act applies 1
particular organization by inspecting whether the organization #uhetional equivalent”of a
public ageny. Id. at 50708. “Essentially, the inquiry should focus on whether an intere
individual could stil adequately exercise his or her rights under the PiRAdrd requests an
suits cannot be brought against WestNET diréctlg. at 509.

The Courtheld that it “cannot rely solely on the smfiposed terms of an interloc3
agreement because the document does not reveal whether the task force, in daet
consistently with that nonentity designationld. at 508. The Court acknowledged thagrigrally
the ICA permits the formation of task forces that are unamenable toladitioted the ICA alsg
“prohibits [organizations] from using that nonentity status to avoid other @tatmibligations.”
Id. at 510. The Court concluded that discoveryswecessary to determine whether WestNH
designation aan entity not subject to suit would frustrate the Public Recordsldcat 510. “To
the extent the terms of [WestNET's] Agreement frustrate the [Public Bedrt], they are
unenforceable undehe ICA’s subsection .030(5) unless another contributing agency can §

those obligations on WestNET'’s behalfid. at 511.
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Contrary to Plaintiffs’ argumentVorthingtondoes not require a decision in their fav
The WorthingtonCourt was concerned thahielding WestNET from suit would frustratiee
Publc Records Act if WestNET was the only administrative entity ldapaf producing the
relevant records. Here, notably, Plaintiffs are not suing under the Raaliords ActandMetro

SWAT is not the only entityegally answerable fothe violations Plaintiffs allege; Plaintiffs can

and do-bring their action against Metro SWAT’s member citidsterested individuals can still

vindicate their constitutional rights if suitsroceot be brought against Metro SWAT directind
while Worthingtonrecognizeghat the terms of an interlocal agreement may not control in e
case, Plaintiffs have not established why those terms are invalus icasewhere there is no
evidence tht Metro SWAT behaves inconsistently with its @ity designation

A closer factual analog can be foundHervey v. Este$5 F.3d 784 (9th Cir. 1995)In
Hervey the Ninth Circuit held that the Tahoma Narcotics Enforcement TeaME{TT), an
intergovernmental task force made up of various local, county and Washington statesgghc

authority to investigate suspected drug operatisass not amenable to suit. The Court held TN

“is only subject to sutt if the parties that created TNET intenidexteate a separate legal eritity.

Id. at 792. The evidence in the record indicatfisat] the entities that created TNET did n

envision a separate legal entityld. “Under Washington law, public agencies entering intg

agreement for joint or operative action may, but need not, establish a separate legal &htty.

important determinant is what the parties set forth in their joint tpgragreement.Here, the
agreement does not contemplate a separate legal’entity.

The HerveyCourtfurther emphasized that despite its ruling that TNET was not subje
suit, " TNET’ s actions are not beyond judicial reviely.as the record indicates, TNET is design

to function as an informal association of various governmental entitigisgseint policies and
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practices for conducting drug investigations and raids, its component memhebe s#ed ang
may be subject to joint and several liabilty for any constitutional violatiohs. And in Bradford
v. City of Seattlgh57 F. Supp. 2d 118%.D. Wa. 2008) wherea plaintiff sued the Seattle P olig
Department for allged constitutional violationshé court ruled, “In order to bring an approprig
action challenging the actions, policies or customs of a local governmertiaa plaintiff nust
name the county or city itself as a party to the action, and not the pantimurégipal departmen
or faciity where the alleged violation occurred.ld. at 1209 (citing Nolan v. Snohomish
County,59 WashApp. 876, 8383 (1990).‘Here’ the court sdl, “the Seattle Polce Department
not a legal entity capable of being suétis therefore dismissed as a defendant in this tase.

As the plaintifs in Rothwererequired to pursuéheir clains against the county; ahe
plaintiff in Herveywas requied to pursue his claims against the component members (
intergovernmental taskforcandasthe plaintiff in Bradfordwas required to pursue his clain
directly against the county or cityPlaintiffs here must seek redress against Metro SWA
participating cities.Plaintiffs, indeed, have done so.

2. Washington Mutual Peace Officer Powers Act

Plantiffs further argue Metro SWAT is amenable to suit under the Washihdtua
Peace OfficePowers Act, RCW 10.93. This Act provides:

Any liability or claim of liability which arises out of the exercise degdd exercise

of authority by an officer acting within tr@urse and scope of the officer’s duties

as a peace officer under this chapierthe responsibility of the primary

commissioning agency unless the officer acts under the direction and control of

another agency or unless the liability is otherwise allocated under anwritte

agreement between the primary commissioning agency and aagtacy.
RCW. 10.93.040.

A Washington court discussed this provisionSheimo v. Bengsto64 Wash. App. 549

(1992). That cas arose afteCity of Colville officers directed Stevens County deputies in
8
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armed standoff with a suspect that resultedhe fatality of gpasserbyThomas Sheimo.ld. at

548. The Sheimo estate brought a negligence action against the City of Cotikeh settled out]
of court. Id. at 547. The Citythenfiled a third party complaint against Stevens Couolgiming

a right to contribution. Id. The court held that the County could avoid liability because its offi
were under the “direction and control’ of the City as provided by the Washington IM\itLg
Peace Officer Powers Act:

The language dRCW 10.93.040s dear. It shifs liability for a peace officer’s

negligence from the officer's primary commissioning agency under two

circumstances: (1) if the officer acts under the direction and cookrahother
agency, or (2) there is a written agreement betweenwbeagencies which
allocates liability. The County argues (1) controls allocation of lgblliecause its
deputies were actingnder the Citys direction and control. We agree.

Id. at 550.

Plaintiffs here argue that the Act shifts liability from tketro SWAT officers’ primary
commissioning agencytheir home cities-to Metro SWAT because the officers acted under
direction and control of Metro SWAT Tactical Commander Zaud because the interloc
agreement expressly directs that the Metro SWAT membership wil yeqlere any liability
incurred diring SWAT operations.

Plaintiffs are mistaken. FirsGheimoconcerned the allocation of liability betweamo
entities(a city and countyjhat wee indisputably suable; it does not suggest that the Actauthg
legal action against an entity otherwise not amenable to suit. Séw®rd;t provides that liability
is not shifted if “liability is otherwise allocated under a writteneggnent.” RCW10.93.040. The
interlocal agreementegulating Metro SWATprovides, “The cities agree that liability for tk
negligent or tortious actions of the [Metro Pierce SWAT Team wilkhzed equally on an equ

shares basis between the Participating Citig®bc. No. 401 § 13.) That is, liability remain

with the participating cities and is not shifted tseparate Metro SWAT entityBecause thig
9
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agreement resolves liability against the participating cities, the patiticy cities are the propg

defendnts in this action.

B. Capacity for Suit under Fed. R. Civ. P. 17(b)(3)(A)

Federal Rule of Civi Procedure 17(b)(3)(A) provides, “a partnership or ¢
unincorporated association with no such capacity utigsgrstatés law may sue or be sued in
common name to enforce a substantive right existing under the United Siaséigidn or laws
Rule 17 does not define “partnership or other incorporation.” In ruling that & shdgpartment
was not a legal entity subject to suit, the Eleventh Circuit deterntiretdhe Rule 17(b)(3)(A)
exceptiondoes not encompass govermmnerganizations:

Nothing in the language of Rule 17(b) or in the early case law that led to the
adoption of Rule 17see United Mine Workers v. Coronado @59 U.S. 344, 384
(1921) (excepting United Mine WorkerdJnion from commorlaw nonsuable
capacityof unincorporated associations because of enormous financial power of
union and because of Congregsirpose in passing Anfirust Law) warrants an
extension of Rule 17(b) to government units. Also, nothing in the advisory
committee notes to Rule 17 or the case law interpreting and applying Rule 17
has ever extended this “unincorporated association” exception to government units,
subdivisions or agencies. We conclude, therefore, that the Jefferson County
Sheriff's Department is not an “unincorporatedsasation” for purposes of Rule

17. Cf. Erie Human Relations Comm. v. Tuli®3 F.2d 371, 376 (3rd Cil974)
(Adams, J., concurring) (suggesting that Rule 17(b) applies only to privattesent
that are welestablshed representatives of groups of leopuch as labor
organizations).

Dean v. Barber951 F.2d 1210, 121n.4(11th Cir. 1992) see als&ivalina Relocation Planning
Comm. v. Teck Cominco Alaska, 227 F.R.D. 523, 527 (D. Alaska 2004¥{'d, 141 F. Appx
650 (9th Cir. 2005)“The ‘unincorporated associatioexception in Rule 17(b)(1) does not exte)
to governmental units, subdivisions, agencies or committees. The Suprena@dkoowledge s
at least implicitly, this rule.”) (footnotes omitted).

The Court finds this reasoning pesisive and declines to extend Rule 17(b) to rer

governmental units, such as Metro SWAT, amenable to sut.
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V. CONCLUSION
Plaintiffs Motion for Partial Summary Judgment is DENIED. MetBWAT is
DISMISSED as a Defendaintthis action
SO ORDERED.

Datedthis 1stday ofJune 2017.

/ﬁléxam_, 5“#-—&1..{ A

Barbara Jacobs Rothstein
U.S. District Court Judge
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