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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
PAMELA S. OWEN,
o CASE NO. C155375 BHS
Plaintiff,
ORDER DENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
AGENCY, etal., SUMMARY JUDGMENT
Defendant.

This matter comes before the Court on Plaintiff Pamela Owen’s (*Owen”) m(
for summary judgment (Dkt. 55) and Defendant Chuck Atkins’s (“Atkins”) cross-md
for summary judgment (Dkt. 59). The Court has considered the pleadings filed in s
of and in opposition to the motions and the remainder of the file and hereby denies
Owen’s motion and grants Atkins’s motion for the reasons stated herein.

I. PROCEDURAL HISTORY
On May 7, 2015, Owen filed a complaint in Clark County Superior Court for

State of Washington against numerous defendants, including Atkins in his official
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capacity as ClarlkCounty Sheriff. Dkt. 2-3. Owen asserts a cause of action against
Atkins for violation of her federal rights under 42 U.S.C. § 198i3.

On February 15, 2016, Owen filed a motion for summary judgment. Dkt. 55
February 25, 2016, Atkins responded and filed a cross-motion for summary judgm
Dkt. 57. On March 1, 2016, Owen replied. Dkt. 60. Atkins did not file a reply.

1. FACTUAL BACKGROUND

While this case arises from the foreclosure of Owen'’s residence, the facts rg
to Atkins involve an unlawful detainer action initiated against Owen in state court.
April 2, 2015, Federal Home Loan Mortgage Corporatidgirdddie Mat) filed a
complaint for unlawful detainer in Clark County Superior Court for the State of
Washington alleging that Owen and others were wrongfully occupying a premise ¢
by Fredlie Mac. Dkt. 58 at 4—-6. On April 3, 2015, the state court issued (1) an ord
default concluding that Owen failed to timely respond to the complaint, (2) a judgm
favor of Freddie Mac, and (3) a writ of restitution directing the sheriff to eleliv
possession of the property to Freddie Mac. Dkt. 58 at 9-16.

On May 1, 2015, the sheriff’s office received the writ, and, on May 5, 2015,
posted a notice on the premises informing the residents that they must vacate the
premises by May 8, 2015 or face forceful evictideh. at 18—19. Prior to the eviction,

however, Freddie Mac’s attorney directed the sheriff to cancel the atdioat 23.
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1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is proper only if the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine issue as to any material

fact and that the movant is entitled to judgment as a matter of law. Fed. R. Civ. P.

The moving party is entitled to judgment as a matter of law when the nonmoving p

56(c).

arty

fails to make a sufficient showing on an essential element of a claim in the case on which

the nonmoving party has the burden of proG€lotex Corp. v. Catretd77 U.S. 317,
323 (1986). There is no genuine issue of fact for trial where the record, taken as 3
could not lead a rational trier of fact to find for the nonmoving pawtsitsushita Elec.
Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 586 (1986) (nonmoving party must

present specific, significant probative evidence, not simply “some metaphysical do

whole,

ubt”).

See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute over a material fact ¢xists

if there is sufficient evidence supporting the claimed factual dispute, requiring a judge or

jury to resolve the differing versions of the truthnderson v. Liberty Lobby, Ina77
U.S. 242, 253 (1986);,.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09 F.2d
626, 630 (9th Cir. 1987).

The determination of the existence of a material fact is often a close questio

n. The

Court must consider the substantive evidentiary burden that the nonmoving party must

meet at trial — e.g., a preponderance of the evidence in most civil édaserson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any factl

issues of controversy in favor of the nonmoving party only when the facts specificg
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attested by that party contradict facts specifically attested by the moving paety. Th
nonmoving party may not merely state that it will discredit the moving party’s evidg
at trial, in the hopes that evidence can be developed at trial to support theTcMim.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits are not sufficient, and missing facts will not be
presumed.Lujan v. Nat'l Wildlife Fed'n 497 U.S. 871, 8889 (1990).
B. 42U.S.C.8§1983

Section 1983 is a procedural device for enforcing constitutional provisions a
federal statutes; the section does not create or afford substantive Ggimtspton v.
Gates 947 F.2d 1418, 1420 (9th Cir. 1991). In order to state a claim under section
a plaintiff must demonstrate that (l) the conduct complained of was committed by &
person acting under color of state law and that (2) the conduct deprived a person (
right, privilege, or immunity secured by the Constitution or by the laws of the Unite
States.Parratt v. Taylor 451 U.S. 527, 535 (19819yerruled on other grounds by
Daniels v. Williams474 U.S. 327 (1986).

In this case, Owen fails to show that any conduct deprived her of a right sec

by federal law. While due process generally requires notice before deprivation of

nce

1983,

f a

ured

property, Owen was not deprived of her property rights based on the ex parte unlawful

detainer action because Feddie Mac cancelled the forceful eviction. Therefore, Ov
not only failed to establish that she is entitled to summary judgment but also has fa

show that questions of material fact exist to overcome Atkins’s motion for summar,

ven has

tled to

y

judgment.
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V. ORDER

Therefore, it is hereb@ RDERED that Owen’s motion for summary judgment

(Dkt. 55) isDENIED and Atkins’s motion for summary judgment (Dkt. 57) is

GRANTED. The Clerk shall close this case.

Dated this 13tllay of April, 2016.

fl

B

JAMIN H. SETTLE

United States District Judge
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