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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

NIKKI N. BOWEN,

o CASE NO.3:15CV-05385DWC
Plaintiff,

ORDERREVERSING AND
V. REMANDING DEFENDANT’S
: DECISION TO DENY BENEFITS
CAROLYN W COLVIN, Acting

Commissioner of Social Security,

Defendant.

Plaintiff Nikki N. Bowen filed this action, pursuant to 42 U.S.C. § 405(g), for juldic
review of Defendant’s denial #flaintiff’'s applicatiors for supplemental security income
(“SSI”) and disability insurance benefifI1B”) . Pursuant to 28 U.S.C. § 636(c), Federal R
of Civil Procedure 73 and Local Rule MJR 13, the parties have consented to kavaitier
heard by the undersigned MagiserdudgeSeeDkt. 6.

After considering the record, the Coudncludeghe Administrative Law Judge

(*ALJ") erred by failing to discussignificant and probative evidence contained in the opir

of examining physician Dr. Raymond West. Had the ALJ properly considered Dr. West's

opinion, the residual functional capacity (“RFC”) may have included additionahtions.
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The ALJ’s error is therefore not harmless and this matter is reversed and eeiparsiiant to
sentence four of 42 U.S.C. § 405(Q).

LEAVE TO FILE AMENDED OPENING BRIEF

On February 2, 2016, Plaintiff filed an Unopposed Motion for Leave to File Andende
Opening Brief, attaching the Amended Opening Brief and a declaration from fPRinti

attorney, which states opposing counsel does not oligetite Motion Dkt. 16. After review,

—

Plaintiff’'s Motion is granted. The Opening Briefstricken, and the Amended Opening Brig
will replacePlaintiff’'s Opening Brief.

FACTUAL AND PROCEDURAL HISTORY

OnAugust 19, 2011Haintiff filed SSlandDIB applications alleging disability as of
September 1, 200&eeDkt. 9, Administrative Record (“AR”JLO. The applications were
denied upon initiahdministrativereviewand on reconsideratioAR 10. A hearing was held
beforeALJ David JohnsomnJuly 11, 2013SeeAR 27-74. At the hearing, Plaintiff amended
her alleged onset date to August 19, 2011. AR 10In34 decision date8eptember 5, 2013,
the ALJ determineélaintiff to be not disabledSeeAR 10-21. Plaintiff's request for review of
the ALJ’s decision was denied by the Appeals Council, makiagALJ sdecision the final
decision of the Commissioner of Social Securitygdmmissioner”).SeeAR 1-5; 20 C.F.R. 8§
404.981, § 416.1481.

Plaintiff allegesthe ALJ erredby: (1) improperly rejecting thenedical opinion

evidenceby failing to (a) discussll evidence included in the record and (b) properly consider

the opinions submitted by Dr. Raymond West, M.D., Dr. Norman Staley, M.DDaridrew

Stevick, M.D; (2) giving insufficient reasons for finding Plaintiff lacked credibiliayid(3)
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failing to properly assess Plaintiff's residual functional capgtRyC”) and findng Plaintiff
capable of workingit Steps 4 anl of thesequential evaluation proce$3kt. 161, p. 2.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissideeial of
social security benefits if the ALdfindings are based on legal error or not supported by
substantiakvidence in the record as a whdayliss v. Barnhart427 F.3d 1211, 1214 n.1
(9th Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION
l. Whether the ALJ improperly rejected the medical opinion evidence.

Plaintiff argues the ALJ erred by failing consider probative treatment notexl
properly weigh the medical opinions Brs. Raymond West, Norman Staley, and Drew
Stevick.Dkt. 16-1, pp.3-8.

A. Treatment Notes

First, Plaintiff asserts the ALJ errathen he failedd discusgreatment notes
discussing Plaintiff's impairment®kt. 16-1, p. 7.The ALJ “need not discuss all evidence
presented.Vincent ex rel. Vincent v. Heck|ef39 F.3d 1393, 13985 (9th Cir. 1984).
However, the ALJ “may not reject ‘significant probative evidence’ withoptamation.”
Flores v. Shalala49 F.3d 562, 574F1 (9th Cir. 1995)quotingVincent 739 F.2d at 1395).
The “ALJ’s written decision must state reasons for disregarding [suadgree.”Flores, 49
F.3d at 571.

The ALJ consideredll the medical evidence when determining Plaintiff had severg

\1%4

impairments of Crohn’s disease, status post colon resection, ilesotoamyiaa obesity, and

—

asthmaSeeAR 12-14. The ALJ also discussed the medical evidence, including treatmen
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records and medical opinions, when determining Plaintiff was not entirelijpeand in
limiting Plaintiff to sedentary work with limitations. AR 1BD.

In herAmended Openingrief, Plaintiff detailed her treatment history, identifying
records whiclcontain diagnoses of Plaintiff’'s alleged severe impairments and evidence ¢
symptomsSeeDkt. 16-1, pp. 37. Plaintiff does noidentify what medical records the ALJ
failed todiscuss, nor explain the significance of the identified evidddc&lany of the
records predatBlaintiff's alleged onset date, and the records cited generally iAnttended
Opening Brief do not contain functional limitations or show Plaintdsunable to work
during the alleged period of disabilitigl. at pp. 36. Further Plaintiff fails showhow the
ALJ’s allegedfailure todiscussportions of the record is consequentiathe RFC and the
ultimate disabilitydeterminationSeeDkt. 16-1, p. 7;Ludwig v. Astrue681 F.3d 1047, 1054
(9th Cir. 2012) (“The burden is on the party claiming error to demonstrate not onlydhe ¢
but also that it affected his “substantial rightsValentine v. Commissioner of Social Sec.
Admin, 574 F.3d 685, 692, n. 2 (9th Cir. 200@)j€cting“any invitation to find that the ALJ
failed to account for [the claimant’s] injuries in some unspecified way” vihelaimant failed

to detail what limitations followed from the evidence beyond those already listieel HrC).

Accordingly, the Court finds the ALJ properly consielgthe medical evidence and djd

not err by failing to discuss unidentified evidence in the receegHoughton v.
Commissioner Social Sec. Admi#93 Fed.Appx. 843, 845 (9th Cir. 2012) (findihg
plaintiff failed to show the ALJ was required to discuss a diagnosed impdirm#he absenct
of significant, probative evidence showing the impairment caused a functional ionpac
restriction on the plaintiff's ability to workBurnaroos v. Colvin2013 WL 546715, *4 (E.D.

Wash Sept. 30, 2013) (finding the ALJ was not required to address records which were

of her

A4

dated
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prior to the plaintiff's onset date and date she stopped using drugs because thecevake
neither significant nor probative)

B. Medial Opinion Evidence

Plaintiff next assertthe ALJ failed to properly consider the opinion evidence submn
by examining physician Dr. Raymond West and consulting physicissdNDrman Staley an
Drew Stevick. Dkt. 16L, pp. 78.

1. Dr. Raymond West

Plaintiff contends the ALJ erred Ibgiling to properly consideexamning physician
Dr. Raymond West’s opinion limitinBlaintiff to working “in a comfortable chair.Dkt. 16-1,
p. 7}

The ALJ must provide “clear and convincing” reasons for rejectingiicentradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th
Cir. 1996) €iting Embrey v. Bower849 F.2d 418, 422 (9th Cir. 198®)jtzer v. Sullivan908
F.2d 502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is
contradicted, the opinion can be rejected “for specific and legitimate reasonsthapported
by substantial evidence in the recordéester 81 F.3d at 83@1 (citing Andrews v. Shalaleb3
F.3d 1035, 1043 (9th Cir. 199 Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). Thg
ALJ can accomplish this by “setting out a detailed and thorough summary of tharfiac
conflicting clinical evidence, stating his interpretation thereof, and mdkidmgs.” Reddick
v. Chaer, 157 F.3d 715, 725 (9th Cir. 199&)t(ng Magallanes v. Bower881 F.2d 747, 751

(9th Cir. 1989)).

! Plaintiff alsoallegesthe ALJ does not state any legitimate reason for rejecting Dr. West's tauioted
findings. Dkt. 161, p. 7.But the only basi®laintiff references ithat the ALJ erred by failing to includeeth

itted

)

“comfortable chair” limitation in the RFCTherefore, the Court will discuss orthis limitation.
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Dr. West examined Plaintiff on April 25, 2013. AR 13286. He opined Plaintiff is abl
to stand and walk for up to five, possibly six, hours cumulativebn eighthour day,
providing she is able to take frequent and possibly prolonged breaks. AR 1330. Dr. Wes
opined,“In a comfortable chair, [Plaintiff] is able to sit for up to five or six hours alatively
in an eighthour day providing she is able to move about for short periods from time to tir
AR 1330. He also found Plaintiff is able to lift and carry2(bpounds at least occasionally
and at least for a few steps. AR 133D

The ALJ gave some weight to Dr. West's opinion. AR A9to Plaintiff's ability to sit,
the ALJ stated‘Dr. West further opined that the claimant would be able to sit for up to fiy
six hours cumulatively in an eighiour day, providing she would be able to move about fo
short periods.” AR 19. In the RF&sessmenthe ALJlimited Plaintiff to sedentary work
“that allows her to occasionally change positions between sitting and stafidiiR)[L5.

Plaintiff challenges only the ALJ’s failure to limit Plaintiff to sitting in a condibie
chair, stating the ALJ failethb explain why the limitation was not included in the RIS€ée
Dkt. 16-1, p. 7 The ALJ “may not reject significant probative evidence without explanatio
Flores 49 F.3d at 5701 (internal citations omitted].he ALJdid not discus®laintiff's need
to sit in a comfortable chair when explaining the weight given to Dr. WestisapiFurther,
while the ALJ gave some weight to Dr. West's opinion and included some of Dr.sVgestig
limitations in the RFC, he did not include a limitation regardingriéiffis need to sit in a
comfortable chair to be able to sit for five to six hocusulatively in an eighhour day See
AR 15, 19.

Plaintiff’s sitting limitations, including a workplace limitation regarding theetypf

chair sheneeds are related to her ability to be employ@&tierefore, Dr. West’s opinion

4%

5t

me.”

e or

-
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regarding Plaintiff's ability to siprovidedshehasa comfortable chair isignificant, probative
evidenceAs the ALJ failed to provide any discussion regarding the limitation finelaontiff
requires a comfortable chair to sit for five to six hours, the Court cannot de¢afrtiie ALJ
properly considered this limitation or simply ignored the evidence. Accordingly,ltherked
by failing to explain the weight given to Dr. Westjsimon regarding Plaintiff's need to sit in
comfortable chair.

“[H]armless error principles apply in the Social Security contébfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security Admib4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115The determination as to whether an ersdrarmless requires a “caspecific
application of judgment” by the reviewing court, based on an examination of the resaed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsifjiViolina, 674 F.3d a
1118-1119 quotingShinseki v. Sander§56 U.S. 396, 407 (20P9 An ALJ’s failure to discuss
a medical opinioms not harmless erroHill v. Astrue 698 F.3d 1153, 1160 (9th Cir. 2012).
When the ALJ ignores significant and probative evidence in the reconchbld®do a clanant’s
position,the ALJ “thereby provide[s] an incomplete residual functional capédetigrmination.”
Id. at 1161.

Had the ALJ properly considered Dr. West’s opinion as to Plaintiff's silitim¢ations,
he may have included additional limitations ie RFC and in the hypothetical questions pos
to the vocational expergteve Duchesne. For examplehie RFC included a limitation that

Plaintiff must sit in a comfortable chal]aintiff may not be able to perform the jobs as

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISION TO DENY BENEFITS
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identified by the vocatigal expert othe job bases may eradehus, the ultimate disability
determination may change, and the ALJ’s error is not harmless and requirealrevers

2. Drs. Norman Staley and Drew Stevick

Plaintiff contends the ALJ failed to properly evaluate the mé@waencesubmitted
by Drs. Staley and Steviclokt. 161, p. 8. Specifically, Plaintiff argues the ALJ erred whe
he gave significant weight to the two opinions because the ddatl@ toconsiderPlaintiff's
fatigue and anemia, need for a comfortable cim&ed to move around from time to time, ar
the number of times and length of time it takes for Plaintiff to change tamg®ag.id.
Plaintiff, however, does not cite to any medical evidence to support her positioelgsonly
on Plaintiff’'s subjective complaints to assert the ALJ erred by gisiggificant weight to the
opinions of Drs. Staley and Stevickee id.

The ALJ is responsible for determining credibility and resolving ambiglatels
conflicts in the medical evidencReddick v. Chaterd57 F.3d 715, 722 (9th Cir. 1998).
Determining whether inconsistencies in the medical evidence “are material (orface in
inconsistencies at all) and whether certain factors are relevant to discount’ritoansoif
medical exprts “falls within this responsibility.Morgan v. Comm’r of Soc. Sec. Admib69
F.3d 595, 603 (9th Cir. 1999)). It is not the job of theu to reweigh the evidence: If the
evidence “is susceptible to more than one rational interpretation,” inclodmgupportinghe
decision of the Commissioner, the Commissioner’s conclusion “must be uphk&hias v.
Barnhart 278 F.3d 947, 954 (9th Cir. 2002jt{ng Morgan, 169 F.3d at 599, 601).

Both Drs. Staley and Stevick opined Plaintifis limited tosedetary workdue to her
inflammatory bowel disease, anemia, and colostohiR/81, 85, 107110. They omed

Plaintiff should have easglose access to the bathroom. AR 84, & ALJgave significant

nd
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weight to the assessments, and stated the assessments took into accoiifis Rleoht’s
disease and management of her ostomy bag. AR 18. The ALJ footi@dudedhe findings
were consistent with the record as a whole and Plaindé@imonstrated functioning. AR 18.
Plaintiff requestghe Court reweigh thevidence and find Drs. Staley’s and Stevick’s
opinions are entitled to little weighteeDkt. 16-1, p. 8. However, the role of the Court is n(
to reweigh the evidence and arriveaa independent conclusiocBmolen80 F.3d at 127Drs.
Staley and Stevick based their opinions on a review of Plaintiff's medicatds, including
Plaintiff's subjective reports. AR 786, 99111 The ALJ reviewed the evidence and

determined the opinions were entitled to significant weight. ARAfi8r review of the record

\°&4

the Court finds the ALJ’s decisido give significant weight to the opinions of Drs. Staley and

Stevick is supported by substantial evidence. Therefore, thaliiLdot err.

While the ALJ did not err in his decision to give significant weight to the opinions
Drs. Staéy and Stevickon remand, he must-evaluate thie opinions as necessitated by
further consideration of Dr. West’s opinion.

. Whether the ALJ provided sufficient reasons for discrediting Plaintiff's
testimony.

Plaintiff contends the ALJ erred by failing to provide clear and convirmeiagons for
finding Plaintiff not credible. Dkt16-1, pp. 816.

To reject a claimant’s subjective complaints, the ALJ must provide “specifiento
reasons for the disbelieflester v. Chater81 F.3d 821, 834 (9th Cir. 1996) (citation omitte
The ALJ “must identify what testimony is not credible and what evidandermines the
claimant’s complaints.Id.; Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Unless
affirmative evidence shows the claimant is malingering, the ALJ’s reasorgjdoting the

claimant’s testimony must be “clear and convincirgester 81 F.2d at 834.

of

d).
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In determining a claimant’s credibility, the ALJ may consider “ordinachnéjues of
credibility evaluation,” such as reputation for lying, prior inconsistent stateno@ncerning
symptoms, and other testimony that “appears less taaha.” Smolen v. ChateB0 F.3d
1273, 1284 (9th Cir. 1996). The ALJ may also consider if a claimant’s complaints are
“inconsistent with clinical observations[.Regennitter v. Commissioner of Social Sec. Adr
166 F.3d 1294, 1297 (9th Cir. 1998).

Questions of credibility are solely within the control of the ABAmple v. Schweiker
694 F.2d 639, 642 (9th Cir. 1982). The Court should not “segoleds” this credibility
determinationAllen v. Heckler 749 F.2d 577, 580 (9th Cir. 1984). In additiore @ourt may
not reverse a credibility determination where the determination is based ocadoctory or
ambiguous evidencédd. at 579.

Plaintiff testifiedshe has trouble with her ostomy bag, which includes rashes, paif
the bag site, and managing the bag’'s cont&deeAR 16. Plaintiff experiences abdominal
discomfort and nausea during a flare. AR 16. She testified she applied fortt 80lgatss
during the three to four months prior to the ALJ hearing. AR 16. Plaintiff has been tiogp
online couses to become a medical assistant, but her laptop brdkeharhas been unable t
finish the programAR 16. Plaintiff testified she could not work because she cannot work
full eight-hour dayfive days a week when she isn’t feeling well. AR Biniff also testified
she has abdominal pain, which requires pain medication. A&RB47

The ALJ found Plaintiff’'s impairments could be expected to cause sohex of
symptoms. ARL5-18. However, the ALJ determined Plaintiff's “statements concerning thg
intensty, persistence and limiting effects of these symptoms are not entirelylefdugicause

(1) Plaintiff is able to function at a greater level than allegedthi@)ecord reflects Plaintiff's

nin.

1 at

le

a

A\1”4
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doctors repeatedly expressed concern about Plaintiff's noncomplianceeasitimént
recommendations3j there are inconsistencies between the evidence of record and Plair
testimony; 4) Plaintiff's testimony was inconsistent during the hearing; &pthe treatment
records are inconsistent with Plaffi§ claim of anxiety. AR 1618.

First, the ALJ found Plaintiff was not entirely credible because she wasahinction
at a level greater than alleged. AR Tée Ninth Circuit has recognized two grounds for us
daily activities to form the basis ah adverse credibility determination: (1) whether the
activities contradict the claimant’s other testimony and (2) whether the actofitiesly living
meet “the threshold for transferable work skill®n v. Astrug 495 F.3d 625, 639 (9th Cir.
2007).

The ALJ found Plaintiff was able mompleteonline courseworko become a medical
assistant foeight hours a day for five months. AR 16. Plaintiff stopped only because her
computer broke. AR 16, 338. Plaintiff tesified shewasextensively applying fojobs, which
the ALJ found indicativef Plaintiff believing she is capable of working. AR 16, 51. Plaint
is alsothe primary caregiver for hehildren, agedeven and eleveat the time of hearing, an
babysat for a friend’s child over long weekenal 2012. AR 16, 38, 40.

The ALJnoted Plaintiff was working twelvbBour shifts for ten days in a row near hg
alleged onset date. AR 16. The ALJ found Plaintiff's schedule was very demandinggnd
have exacerbatduer symptoms; however, Plaifits work was more demanding than the w(
contemplated by Drs. Staley and Stevick, who anticipBtanhtiff working eighthour da,
five days a week. AR 16While the ALJ recognized Plaintiff had an impairment which flar

at timeshe found the credible limitations do not preclude work activity. The ALJ’s cociu

thatPlaintiff is able to function at a level greater than alleigealclear and convincing reason

itiff's

ng

d

=

Drk

es

ISi
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supported by substantial evidence for finding Plaintiff not entirely credible

Secondthe ALJ found Plaintiff not entirely credible because the record reflects
Plaintiff’'s doctos repeatedly expressed concern about Plaintiff’s noncompliance with
treatment recommendations. AR 16. The Commissioner can find a claimantriedikslicy if
“the level or frequency of treatment is inconsistent with the level of comg]ainif the
medical reports or records show that the individual is not following thertesditas prescribe
and there are no good reasons for this failure.” Social Security Ruli®dR()®67p, 1996
WL 374186, *7;see alsofommasetti v. Astry®33 F.3d 1035, 10380 (9th Cir. 2008)
(Where the “record reflects that [plaintiff] responded favorably to conseevimeatment,” yet
failed to seek aggressive treatment, suoHifigs allowed the ALJ to make the “permissible
inference” that the plaintiff’'s symptom of pain “was not asdadlabling as he reported”).

The ALJ found in November 2011, Plaintiff was advised to consistently take her i
supplement andl&intiff's treating physicianDr. Mark Cummingslisted noncompliance as
one of Plaintiff’'s chronic problems. AR 167,593, 1125, 1129, 1133, 1155, 1162, 1297. 7

ALJ noted Plaintiff “no showed” three times at the Madigan Gl clinic, aadréflatment noteg

[on

he

indicatePlaintiff has a responsibility to show up to appointments and comply with treatment

AR 17, 600. Dr. CummingsnotedPlaintiff continuedto smoke despite being told her Crohn
disease medicatioijumira,would be nothing more than a placebo if she smoked. AR 17
Additionally, Plaintiff continued to smoke and reported missing doses of her Humira. AR
602, 606, 1119, 1276, 1287 (“noncompliance and smoking will both set [Plaintiff] up for
therapeutic failure”).

Plaintiff argues the All erred becaedheinferredPlaintiff could return to work if she

was compliant with her treatment and stopped smoking. Dkt, p@. 1011. The ALJ found

ORDER REVERSING ANCREMANDING
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Plaintiff's “failure to engage in, and follow through on, treatment recommendations,
undermines her credibility with respect to her claims that her conditiahstaersome and :
limiting as shehasstated.” AR 17. “[I]f a claimant complains about disabling pain but fails
seek treatment, or fails to follow prescribed treatment, for the pain, an AL&seasuch
failure as a basis for finding the complaint unjustified or exaggeratd,’495 F.3dat 638.
The ALJ did not find Plaintiff would be able to work if she complied with treatraadt
stopped smoking. Rather, the ALJ found Plaintiff's noncompliance, éaituattend
appointments, and refusal to stop smoking showed Plaintiff's pain and symptoms wase
bothersome as Plaintiff allegeSleeAR 16-17. The Court finds the ALJ’s decision finding
Plaintiff's noncomplianceletracted from heeredibility is sugorted by substantial evidence
and isthereforeupheld. See Burch v. Barnhart00 F.3d 676, 681 (9th Cir. 2005) (upholdin
ALJ discounting claimant’s credibility in part due to lack of consistent treatment,cdimg) n
thefact claimant’s pain was not sufficiently severe to motivate her to seek treaawen if
she had sought some treatment, was powerful evidence regarding extentisheweas in
pain).

Third, the ALJ found Plaintifinot entirely credible because there were inconsisteng
between her testimony and the record. AR"li¥determining credibility, an ALJ may engag
in ordinary techniques of credibility evaluation, such as considering claimant’sitiepubr
truthfulnes and inconsistencies in claimant’s testimomutch, 400 F.3d at 680. Plaintiff
testified she did not think her doctors sholi&ve prescribediumira and did not know why it
did not work. AR 17, 448, 5455. In contrast, the ALJ found the record showéantiff was
repeatedly told by Dr. Cummings smoking would nullify gieects ofHumira. AR 17, 1276,

1287.In fact, Dr. Cummings instructed Plaintiff as early as February of 2009 throunghod

nS

to

not

g

es

e
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2012 that “the effects of nicotine will almost completeggate therapeutic benefits” of
Humira. AR 845, 1154, 128 /Plaintiff also stated sh&id not want to be placeah Humira
after her colon surgeyyput ultimately did so because her doctor prescribed Humira. AR 1
The ALJ notedPlaintiff's testimonywas inconsistent with recor@gsowingPlaintiff requested
she be restarted diumira. AR 17, 1150. Additionallythe ALJ found the medical records
indicated Plaintiffivas smoking well into 201 &fter she testified she quit smoking on
November 17, 2012. AR 17, 48216, 12521260, 1328The inconsistencies between the
record andPlaintiff's testimonyprovidesa clear and convincing reason for finding Plaintiff
entirely credible

Fourth, the ALJ found Plaintiff not entirely credible becahsetestimog changed
during theALJ hearing. AR 1718. Specifically, the ALJ foungdafter the vocational expert
testified, Plaintiff exaggerated the length of time needaedhémge her ostomy bagR 17-18.
Prior to the vocationadxpert testifyingPlaintiff testifiedit took her about seven to ten
minutes to change her ostomy bag, but depending on the situation it could take up to 3(
minutes to an houAR 53. After the vocational expert testified, Plainstatedit could take
her anywhere from 30 minutes to an hour to change the bag. AR 72. The evidence is
ambiguous regarding the amount to time it takes Plaintidfean, empty, or chander
ostomy bag. As the evidence is ambiguous, the Court conclueldd s finding that Plaintiff
exaggerated heondtion after hearing the testimony of the vocational expapports the
credibility determinationSee Tonapetyan v. Halte242 F.3d 1144, 1148 (9th Cir. 2001) (Al
properly discredited claimant’s testimony in part based on “her tendencadggerate”) See
Allen, 749 F.2d at 579 (court may not reveasgedibility determination where that

determination is based on contradictory or ambiguous evidence).

7, 54.

not

J
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Fifth, the ALJ found Plaintiff not entirely credible because she complained atanx
and claimed to have been diagnosed with anxiety; however, treatment records were
inconsistent with this claim. AR 18. A determination that a claimant’s complamts ar

“inconsistent with clinical observations” can satisfy the clear and convinemgrement.

Regennitter vCommissioner of Social Sec. Admikt66 F.3d 1294, 1297 (9th Cir. 1998). The

ALJ cites to several records showing the medical evidence does not contamal@nxiety
and notes Plaintiff did not allege she had anxiety at the ALJ hearing. AR 18, 6232828, 1
807,1013, 1139, 1153, 1270. Further, the ALJ found Plaintiff's credibility was diminishe
because Plaintiff attempted h@avea doctor write a note stating Plaintiftlgwasa service
dogfor her alleged anxietio avoid paying a security deposit. AR 18. Plaintiff’s treating
provider refused to write the requested nodeause the dog was not a security dog and wa
not needed for any of Plaintiff's medical conditions. AR 125&e Tidwell v. Apfell61 F.3d
599, 602 (9th Cir. 1998) (an ALJ may consider motivation and the issue of secondary gs
rejecting symptom testimony).

Plaintiff argues evidence showing she took Clonazepam, a drug which can be us
anxiety, undermines the ALJ’s findings. Dkt.-16p. 12. Plaintiff testified shesaes
Clonazepam as a sleep aid when her restless leg medication does not works ARSE6
testified she does not use the medication very often. ARI5Gurthey theClonazepam was
prescribed for Plaintiff's restless leg syndrome. AR 1250. AccorditiggyCourtis not
persuaded by Plaintiff's argument and finds the ALJ’s decision findingtRfdacked
credibility because of hdvehavior surrounding her alleged anxiety is supported by substa

evidence.
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In conclusion, the ALJ gave five validasons for finding Plaintiff was not entirely

credible. Accordingly, th&LJ did not err in his credibility determinatio®n remand, the ALJ

need only reconsider Plaintiff's credibility as necessitated by fucthesideration Dr. West's

opinion.
1. Whether the ALJ erred in assessing Plaintf’'s RFC and finding Plaintiff not
disabledat Step4 and Step5 of the sequential evaluation process
Plaintiff next contendghe ALJ erred irhis assessment of Plaintiff's RFC andhis

Step4 andStep5 analyse. Dkt. 16-1, pp. 1619.

The Court concluded the ALJ committed harmful error when he failed to discuss a
portion of Dr. West's opiniorSeeSection 1(B)(1) supra The ALJ must therefore reassess th
RFC on remandSeeSocial Security Ruling 98p (“The RFC assessment must always consi
and address medical source opinions/glentine v. Commissioner Social Sec. Adnan4 F.3d
685, 690 (“an RFC that fails to take into account a claimant’s limitations is def@cigethe
ALJ must reassess Plaintiffs RFC on remand, he must akseataate the findings at Step Fo
and Step Five to determine if Plaintiff can perform the jobs identified by the enabéxpert in
light of the new RFCSee Watson v. Astyrg010 WL 4269545, *5 (C.D. Cal. Oct. 22, 2010)
(finding the ALJ’s RFC determination and hypothetical questions posed to the volcatiped
defective when the ALJ did not properly consider a doctor’s findings).

Although Raintiff argues in a conclusory mannergimatter should be remanded wath
direction to award benefitseeDkt. 16-1, p. 19, the Court concludésvould be inappropriate t
do sobecause it is uncledrthe ALJ would be required to finddmtiff disabled if the
improperly discredited evideaavas credited as truBee Garrison v. Colvjriy59 F.3d 995,

1020 (9th Cir. 2014)dfting Ryan 528 F.3dat 1202).
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CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded
Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefgsérsed and
this matter is remandgaursuant to sentence four of 42 U.S.C. § 40&t{gjurther

administrative proceedings in accordance with the findings contained herein.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 22ndday ofMarch, 2016
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