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5
UNITED STATES DISTRICT COURT
6 WESTERN DISTRICT OF WASHINGTON
AT TACOMA
7
HUYNH AHN TRAN, GARY L.
g |HOWELL, BETH L. ROMIG, AND CASE NO. C15-5472BHS
MARK R. ROMIG,
9 . ORDER GRANTING IN PART
Plaintifs, AND DENYING IN PART
10 DEFENDANTS’ MOTION FOR
V. SUMMARY JUDGMENT,
11 DENYING AS MOOT
THE CITY OF BATTLEGROUND, PLAINTIEES’ MOTION EOR
12 || WASHINGTON, PARTIAL SUMMARY
JUDGMENT, AND REMANDING
Defendant.
13
14
This matter comes before the Court on Pitis;mGary L. Howell, Beth L. Romig,
15
Mark R. Romig, and Huynh Ahn Tran’sHlaintiffs”) motion for partial summary
16
judgment (Dkt. 19) and Defendant The GityBattleground, Washington’s (“City”)
17
motion for summary judgment KD 28). The Court has considered the pleadings filed in
18
support of and in opposition to the motionsl éime remainder of the file and hereby rujes
19
as follows:
20
21
22
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. PROCEDURAL HISTORY

On June 11, 2015, Plaintiffs filed a colaipt against the Cityn Clark County
Superior Court for the State of Washingasserting causes of action for negligence,
taking without compensation wnolation of the U.S. md Washington constitutions,
violation of procedural and substantive due pss; and a violation @2 U.S.C. § 1983,
Dkt. 2 at 5-16 (“Comp.").

On July 8, 2015, the City removecetmatter to this Court. Dkt. 1.

On May 10, 2016, Plaintiffs filed a mon for partial summary judgment. Dkt.
19. On June 13, 2016, the Cigsponded. Dkt. 230n June 15, 2016, the City filed &
motion for summary judgmenDkt. 28. On June 17, 201Blaintiffs replied to the
City's response. Dkt. 29. On July 1, 20Pgaintiffs responded tine City’s motion.
Dkt. 31. On July 8, 2016@he City replied. Dkt. 34.

1. FACTUAL BACKGROUND

This dispute arises from Plaintiffs’ pu$es of Lots 172 through 179, Crystal
Springs PUD Phase IV, a residential subdondiocated within the City. Plaintiffs
purchased the lots on Februdry2015 at a treasurer’'sxtéoreclosure sale. Itis

undisputed that Plaintiffs’ ts contain federally protectadketlands, and Plaintiffs allegg

that the federal protections have stripped tte dd all economic value. Comp. at § 43,

The City gave preliminary approval thfe Crystal Springs development in 1995
and final approval in 1996. Dkt. 20, Affidia of Counsel, Exhs. 4—7. Relevant to the

present issues, the City Council (“*Council”ufal that the development contained “a 1

p2-

acre wetland situated at the north end of ttee.s .” and “[t]he developer has raised
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concerns about federal regulations limitwlgat uses may actually occur within a
wetland.” Id., Exh. 7 at 1-2. Thedztincil concluded as follows:
The proposed mitigation tie wetlands with the plantings described

in the Findings of Fact are satisfaxy. The Homeowners Association of

the Planned Unit Development will leecouraged by the covenants,

conditions and restrictions to seek further enhancenbgyrasd through the

Army Corps of Engineers. Provisiondll be placed on the final plat

allowing other property owners withthe City of Battle who may have

wetland restrictions to use thisarto mitigate wetlands on their own

property as allowed by federatate and local regulations.
Id. at 2—-3. In conjunction with the appadythe developer obtained a performance bq
issued to the City coveringeghntended wetland enhancements and recreational faci
Id., Exh. 8.

On June 25, 2001, the City’s Senior Plan Kevin Snyder, issued a letter to thg
City Manager and the Council regarding theafiapproval of Phase VI of the Crystal
Springs developmentd., Exh. 9. Relevant to thegsent issues, Mr. Snyder wrote as
follows:

Remaining recreational amenities oraiy identified in the July 17,

1995 Subdivision Findings of FaatéJuly 18, 1996 Final Development

Plan Findings of Fact shall be ctmgted within two (2) years from the

date of recording of the final pl&dr Phase IV. If said improvements are

not constructed the performancenddo cover the cost of these

improvements shall be called in by the City.
Id. at 3. On July 2, 2001he Council approved Mr. Snyder’s recommendations and
Phase VI of the developmend., Exh. 10.

On June 11, 2003, the City notified thevel®per that the period for satisfaction

the wetland and recreational facilities would expire on July 25, 2003, and requeste

nd

lities.

1%

of

documentation regarding the status of improvemeduts.Exh. 11. OrAugust 18, 2004,

ORDER - 3



10

11

12

13

14

15

16

17

18

19

20

21

22

October 12, 2005, and January 23, 2007 Qite granted extensions for completion of
the wetland enhancementsl., Exhs. 12-14.

On November 27, ZI¥, the Army Corps of Engaers (“Corps”) issued a permit
to fill 1.83 acres of wetlandsy November 26, 2010d., Exh. 15. Of particular
relevance, the Site Map attached to the jesienotes the area north of NE 16th Way gs
“Enhancement Area (17.86 acreshplace of Plaintiffs’ lots.ld. at 6-7.

In June 2010, a new developer, Timbedalnc., acquired the project after the
previous developer went bankrupt. DKIn November 29,10, the Corps issued
Timberland a notice of violation of the pernmotdering cessation of work for filling 0.95
acres north of NE 16th Wayd., Exh. 2. A Google Eartimage is attached to the
violation with a handwritten “Unauthorideill” notation indicating the specific
violation. Id. at 5.

On December 8, 2010, Timberland responietthe Corps. On March 1, 2011,
the Corps responded and notfi€imberland that it must neove all of the fill because
the initial permit was not properly transferredlimberland from the previous developer.
Dkt. 26, Declaration of Jeffery Meyers, Exh. 8. The Corps fuitifermed Timberland
that it was “unlikely that retention of tiid would be supportedby an alternatives
analysis under the Sectid@4(b)(1) Guidelines.ld. at 2. The Corps concluded that
retaining the fill was “not a viable optiogind encouraged Tinebland to voluntarily
remove the fill. Id. Failure to remove the fill wodlresult in possible enforcement

actions. Id. Timberland elected to comply with the Corps directives and submitted a

plan to remove the fill from certalots, including Plaintiffs’ lots.ld., Exhs. 9-10.

ORDER - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

After the fill was removed from the lots glproperty went into foreclosure. On
February 4, 2015, Plaintiffs purchased the &d, on February 12015, the deeds we
recorded.Id. Plaintiffs filed this cas a few months thereafter.

[11. DISCUSSION

Although the City moves fsummary judgment on all of Plaintiffs’ claims, the
Court need only address Plaifs’ federal claims because those claims are not ripe.
With regard to the remainder of the claims, the Court declines to exercise supplem
jurisdiction and remands them @ark County Superior Court.

A. Summary Judgment Standard

Summary judgment is propenly if the pleadings, the discovery and disclosur
materials on file, and any affidavits show thiare is no genuine issue as to any matg
fact and that the movant is entdle judgment as a matterlaiv. Fed. R. Civ. P. 56(c)
The moving party is entitled to judgmentaamatter of law whethe nonmoving party
fails to make a sufficient showing on an essgrelement of a clainm the case on whic
the nonmoving party hdake burden of proofCelotex Corp. v. Catretd77 U.S. 317,
323 (1986). There is no genuine issue of factrial where the record, taken as a wh
could not lead a rational trier ofd&to find for the nonmoving partyMatsushita Elec.

Indus. Co. v. Zenith Radio Carpl75 U.S. 574, 586 (88) (nonmoving party must

present specific, significantqative evidence, not simply “some metaphysical doubt

See alsd~ed. R. Civ. P. 56(e). Conversely, ag@e dispute over a rnexial fact exists

if there is sufficient evidencgupporting the claimed factualsgute, requiring a judge or

e

ental

D

rial

hie,

)

jury to resolve the differingersions of the truthAnderson v. Liberty Lobby, Inc77
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U.S. 242, 253 (1986);.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09 F.2d
626, 630 (9th Cir. 1987).

The determination of the existence of a matdact is oftera close question. Th
Court must consider the suastive evidentiarypurden that the nonmoving party must
meet at trial — e.g., a preponderanc¢hefevidence in most civil case&nderson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any facti
issues of controversy in favor of the namrmg party only wheithe facts specifically
attested by that party contradict facts specifically attestedeomtving party. The
nonmoving party may not merely state that it will discredit the moving party’s evidg
at trial, in the hopes that evidence cardbeeloped at trial to support the claif.W.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits a@ sufficient, and missing facts will not be
presumed.Lujan v. Nat'| Wildlife Fed'n497 U.S. 871, 888-89 (1990).
B. Ripeness

A constitutional challenge torid use regulations is ripghen a property owner (
developer has received the planning comrarssi“final, definitive position regarding
how it will apply the regulations at isstethe particular land in question.MacDonald,
Sommer & Frates v. Yolo Cound/77 U.S. 340, 36(1986) (quotingVilliamson County
Regional Planning Comm’n v. Hamilton Badk'3 U.S. 172, 191 (1985)). “We have
held thatMacDonaldandWilliamsonrequire a final decision bihe government agency

that inflicts a concrete harm on the landownd¢dawaoka v. City of Arroyo Grangé&7

11%

hal

nce

Dr

F.3d 1227, 1232 (8 Cir. 1994) (citingKinzli v. City of Santa Cry818 F.2d 1449, 145
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(9th Cir.1987)cert. denied484 U.S. 1043 (1988)). Typically, before a decision is fif

the landowner must have submitted one fordealelopment plan and sought a variang

from any regulations barring development ia gtoposed plan that have been denied.

Herrington v. County of Sonom@57 F.2d 567, 35(9th Cir.1988)cert. denied489
U.S. 1090 (1989XKinzli, 818 F.2d at 1454-55.

“We have recognized a ‘futilitgxception’ to the finaflecision requirement, und
which ‘the resubmission of a developmerambr the application for a variance from
prohibitive regulations may be excusethibse actions would kidle or futile.”
Kawaoka 17 F.3d at 1232 (quotirigel Monte Dunes, Ltd. v. Montere320 F.2d 1496,
1501 (9th Cir.1990)Herrington, 857 F.2d at 570). “Howew, this futility exception
does not alter a party’s obligation to fileledist one meaningful delopment proposal.”
Id. (citing Herrington, 857 F.2d at 569).

In this case, Plaintiffs’ constitutional claimase not ripe. Theglo not dispute that
they have not filed any development poegpl. Plaintiffs, however, provide two
arguments in support of their position that tlid@ims are ripe. First, Plaintiffs content
that they have fully exhausted their claims urgtate law. Dkt. 31 at 9-12. The Courn
declines to address these state law isbaeause complete exstion under state law
does not involve Plaintiffs filing angeaningful development projecgee id

Second, Plaintiffs argue thexhaustion of their federal claims should be excug
Specifically, Plaintiffs argue that “[e]xhausii of plaintiffs’ fedeal claims is also

excused under the Ninth Circuit’s futiligkception becausedlsubmission of an

nal,

sed.

application would be an idkend futile act.” Dkt. 31 at2 (quotations and citations
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omitted). Plaintiffs’ argumens without merit becauseeffutility exception does not
alter a party’s obligation to file at ledasne meaningful development proposal.”
Kawaoka 17 F.3d at 1232. Essentially, Pkiis ask the Court to ignore binding
precedent and deny the Citytstion for summary judgmeniThe Court declines to do
so. Therefore, the Court grants théyG motion because Plaintiffs’ federal
constitutional claims are not ripe for review.

C. State Law Claims

The Court may decline to exercise suppletaguarisdiction over a claim if it has
dismissed all claims over which it has origijurisdiction. 28 U.S.C. 8§ 1367(c)(3).

In this case, the Court dectis to exercise supplemeniadisdiction. Not only did
Plaintiffs originally file this action in stateourt, but Plaintiffs also moved to remand t
state law claims because they contendttiatlaims raise novel and complex issues
state law. Dkt. 9. Moreover, the remaigistate law claims involve a local dispute
between a City Council and owners of propevtthin the City, whit weighs heavily in
favor of returning the matter to the local doufherefore, the Court remands this mat
and denies the parties’maining motions as moot.

I

I

I

I

I

I

[er
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V. ORDER
Therefore, it is hereb@ RDERED that (1) the City’smotion for summary
judgment (Dkt. 28) iISRANTED in part on the ripeness of the City’s federal claims
andDENIED asmoot on all other issues, (2) Plaintifisiotion for summary judgment
DENIED asmoot, (3) the Court declines to exie supplemental jurisdiction over
Plaintiffs’ remaining claims, and (4) the Cleskall enter judgment fdahe City, close thi
case, and remand the matter tar€lCounty Superior Court.

Dated this ¥ day of September, 2016.

e

BENJAMIN H. SETTLE
United States District Judge
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