Polito v. Skamania County et al Doc. 30

1 HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

! AT TACOMA
8
STEVEN POLITO, CASE NO. C15-5542 RBL
9
Plaintiff, ORDER GRANTING DEFENDANTS
10 MOTION FOR SUMMARY
V. JUDGMENT
11
SKAMANIA COUNTY, et al., DKT. #9
12
Defendants.
13
14 THIS MATTER is before the Court on Defgant Society of Jesus, Oregon Provinces

15 || Motion to Dismiss or for Sumary Judgment. [Dkt. #9].
16 Plaintiff Steven Polito owns a home in Washaludle apparently got into a dispute with
17 || his tenants, the Millers, ovenedical marijuana being grovam the property. Skamania County
18 || sheriffs eventually arrested him. He si8d@Gmania County, the Millers, Oregon Province, and
19 || others. Polito specifically claims that OregomWnce conspired with the other Defendants tq
20 || damage his reputation and property. He assettgdcivil rights’ claims and state law tort

21| claims.

22 Oregon Province seeks dismissal of (or summary judgment on) Politds claims because it
23| had no contact with Polito and no knowledge of Iprrior to the suit. Thus, it argues, Polito has

24

ORDER GRANTING DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT -1
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not stated, and cannot plausikhate, a claim against it. Attgatively, Oregon Province argues
that Polito cannot provide evadce supporting any of his clairagainst it, and seeks summary
judgment on them. It presents evidence (in the foirDeclarations from ta of its officers) that
Oregon Province had no knowledge of Politdisrteachings, and no relationship with
Skamania County or the Millereideed, none of its Jesuits are assigned to live or work in
southwest Washington.

Politds Response does not address, much less rebut, these arguments or facts. In
claims that he has‘stated a claim under Rud@@that the Motion to Dismiss is premature as

discovery has not commenced. Polito has not #tdany evidence in support of his claims.

l. DISCUSSION
A. Motion to Dismiss.
Dismissal under Rule 12(b)(6) may be basecither the lack cd cognizable legal
theory or the absence of sufficient faalieged under a cograble legal theoryBalistreri v.

Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiffs complaint must allege
to state a claim for relief #t is plausible on its fac&eeAshcroft v. Igbal556 U.S. 662, 678

(2009). A claim has‘facial plausiity’ when the party seeking refi‘pleads factual content that

stead, he

facts

allows the court to draw the reasonable infeeath@t the defendant is liable for the misconduct

alleged’ld. Although the Court must accept as true mplaints well-pled facts, conclusory
allegations of law and unwarranted inferenegh not defeat an dterwise proper motion to
dismiss.See Vazquez v. L. A. Court7 F.3d 1246, 1249 (9th Cir. 2007).[A] plaintiffs
obligation to provide the grounds of his ‘entitlegmt] to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do. Fg

allegations must be enough to raise atrighrelief above the speculative levBEll Atl. Corp. v.

\ctual
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Twombly 550 U.S. 544, 555 (2007) (citations andthotes omitted). The factual allegations
pleaded must plausibly suggest an entitlementlief so as to not unfairly require the opposit
party to be subjected to the expensdiscovery and continued litigatioBtarr v. Baca652

F.3d 1202, 1216 (9th Cir. 2011).

Politds claims against Oregon Province do not rise above the speculative level. His

conclusory claims of a conspiraiy unknown purposeae not plausible and fail to meet the
Twomblyandigbal pleading standards. Politds claim that this motion is premature (without
benefit of discovery) is incorrect; motions t@mhiss are intentionally aimed at the pleadings
rather than evidence, and Rule 12(b) requirdsfandant to bring a motion to dismiss no late
than its first responsive pleadihgre, the answer, which mustfided within 21 days of the
complaint. Fed. R. Civ. P. 12(a)(1)(A)(i). Politds claim that he needs discovery to uncover
to support his claims is also flawed. Discovergas vehicle for stating elaim; it is a tool for

obtaining evidence. Indeed, Rule BEE) is meant to preclude jubiese types of speculative g

implausible claims, early in tHeigation, to not unfairly burden the defendant with discovery|.

Politds complaint does not state a plausible claim against Oregon Province, and hi
response is deficient both because it does noagxhbw he could plausly assert a claim and
because his complaints about the motionisrig are baseless. Oregon Provinces Motion to
Dismiss is GRANTED.

B. Motion for Summary Judgment.

Oregon Province submitted declarations fter of its officers denying any relationsh

D

the

[

facts

nd

ip

between the organization and any other parthiocase, and denying any knowledge of Politos

religious writings or teachingle motivation, he alleges, forein conspiracy against him.

DKT. #9 -3
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Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine dispute asiy material fact and the movant is
entitled to judgment as a matter of lawdFR. Civ. P. 56(a). Once the moving party has
satisfied its burden, it is entiddo summary judgmernitthe non-moving party fails to present,
by affidavits, depositions, ansvegio interrogatories, or adssions on file,“specific facts
showing that there is a genuine issue for t@albtex Corp. v. Catretd77 U.S. 317, 324
(1986). In other words,‘{tlhe mere existerafea scintilla of evignce in support of the non-
moving partys position is not sufficienttiton Energy Corp. v. Square D C68 F.3d 1216,
1221 (9th Cir. 1995). Summary judgment shouldjtanted where the nonmoving party fails 1
offer evidence from which a reasonable joould return a verdict in its favdd. Mere
allegation and speculation do not create a faclispute for purposes of summary judgmé&de
Nelson v. Pima Cmty. Cqll83 F.3d 1075, 108182 (9th Ci©96). Likewise, the non-moving
party may not merely state that it will disciteithe moving partys evidence, but must instead
produce at least some significant probative evidence tending to support the coi@p&ihiw.
Elec. Serv., Inc. v. Pac. Elec. Contractors As809 F.2d 626, 630 (9th Cir. 1987). In order tq
carry its burden of production for the purposésummary judgment, the moving party must
either produce evidence negating an essentialegleaf the nonmoving partys claim or defens
or show that the nonmoving party does not lerveugh evidence of an essential element to
its ultimate burden of persuasion at triééeNissan Fire & Marine Is. Co., Ltd. v. Fritz
Companies, In¢ 210 F.3d 1099, 1102 (9th Cir. 2000).

Polito has not provided any evidence supportiisgclaim for vicarious liability, much
less evidence addressing Oregon Provinces diaanit had no relationship with him. He has

also not refuted Oregon Proviredeclarations denying any cariting relationship with the

5E

carry
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other Defendants. Even viewingtime light most favorable to Polito, there is not even a scin
of evidence supporting the claim that Oregoovitrce was involved with the circumstances

giving rise to this litigation. Whtout any proof, and in the face efidence refuting the essenti
element of his claims, Politds allegations are mere speculation. They do not create a factl
dispute to save his claims agai@tgon Province fromummary judgment.

Polito argues that he needs discovery to paatiprove the conspiracy he alleges. Heg
asks the court to allow discovery so astd“subvert the interests of justice”

When a party seeks summary judgment, the rawamt is allowed to show by affidavit
declaration that, for specifiedagons, it cannot presefacts essential to gtify its opposition.
SeeFed. R. Civ. P. 56(d). A distt court should continua summary judgment motion upon a
good faith showing by affidavit that the contimga is needed to obtain facts essential to
preclude summary judgmer8tate of Cal., on Behalf of Cal. Dep’t of Toxic Substances Con
v. Campbell138 F.3d 772, 779 (9th Cir. 1998). The nonmgvparty must show (1) that it hag
set forth in affidavit form the geific facts that it hope® elicit from further discovery, (2) that
the facts sought exisind (3) that these sought-after faces‘essential to resist the summary
judgment motionld. Failure to comply with these regements is a proper ground for denyin
relief. United States v. Kitsap Physicians SeBd4 F.3d 995, 1000 (9th Cir. 2002). The burds
is on the party seeking additional discovery tdferosufficient facts to show that the evidencs
sought exists, and that it would prevent summary judgn@rance v. Pac-Tel Teletrac In@42
F.3d 1151, 1161 (9th Cir. 2001). Even thougir@secivil plaintiff may be unaware of the
measures he needs to take to oppose a symutyment motion, courtare not required to
advise him of the need to file affivits or other responsive materi@gelacobsen v. Filler790

F.2d 1362, 1366-67 (9th Cir. 1986).
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Even assuming Politds discovery request qualifies as an affidavit Gaaepbel] he has
not stated the particular fadie seeks, whether they existr how they would defeat Oregon
Provinces motion. He has failed to satisfy Rh@&d)s requirements for opposing or delaying
summary judgment for want of evidence. Haa$ entitled to delayhe motion, and the Motion
is GRANTED.

. CONCLUSION

There is no evidence supportiRglitds conspiracy allegations implicating Oregon
Province in this matter. Polito has likewise fdite identify the specific information he seeks
through discovery that would save his claiimsn summary judgmenAccordingly, Oregon
Provinces Motion for Summary Judgment [Dkt. #9] is GRANTED and Politds claims again
are DISMISSED WITH PREJUDICE. Consequen@regon Provinces regaethat this Court
dismiss Politds federal claims against it amttlthe to exercise supplemental jurisdiction ove
his state law claims is rejected as moot.

IT 1S SO ORDERED.

Dated this 8 day of February, 2016.

LBl

Ronald B. Leighton
United States District Judge
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