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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

OHIO SECURITY INSURANCE
COMPANY,

Plaintiff,
V.

AXIS INSURANCE COMPANY,

Defendant.

This matter comes before the Courttba crosamotions for summary judgment
of Plaintiff Ohio Security Insurance Company (“Ohio Security”) and Defendant Axis

Insurance Company (“Axis”). Dkts. 19, 22. Also before the Court is the parties’

Doc. 35

CASE NO. C155698 BHS

ORDER GRANTING THE
PARTIES’ STIPULATED MOTION
TO CONTINUE, RENOTING AND
RESERVING RULING ON THE
PARTIES’ CROSSVIOTIONS FOR
SUMMARY JUDGMENT,
REQUESTING SUPPLEMENTAL
BRIEFING, AND SETTING ORAL
ARGUMENT

stipulated motion to continue the scheduled trial and related dates. Dkt. 34. The Cqurt has

considered the pleadings filed in support of and in opposition to the cross-motions and

the remainder of the file and reserves ruling on the cross-motions for the reasons stated

herein.The Court also grantbe stipulated motion for a continuance.
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.  PROCEDURAL AND FACTUAL BACKGROUND

This case concerns insurance coverage for a building located at 9625 32nd 4
S., Lakewood, Washington, that is used to store ice. In May, 2011, Grosso Enterpr
Tacoma, LLC (“Grosso”) leased the building to Reddy Ice Corporation (“Reddy Ice’
a period of ten year§eeDkt. 21-1. On January 20, 2012, a snowstorm caused the
building’s roof to become overloaded and collapse. Thereafter, Reddy Ice tendered
insurance claim to Axis and Grosso tendered an insurance claim to Ohio Security.
Axis insurance policy, issued to Reddy Ice as the “Named Insured,” covered a peri(
from August 25, 2011, to August 25, 2012. Dkt. 21-2. Do Security policy was
issued to Grosso and covered a period from May 17, 2011, to May 17, 2012. Dkt. 2
Both insurance companies began investigating the loss after claims were térodered
the respective insureds.

In December 2012, Axis retroactively issued an endorsement to Grosso ham
him as an additional insured under the Axis policy. Dkt. 21 at 2. The endorsement’y
effective date was August 25, 2011, and covered the same period as the Axis polic
ending on August 25, 2012. Dkt. 25 at 4.

In providing coverage for the damaged building, Ohio Security issued the

following payments to Grosso:
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May 5, 2012.......cccceevunennnne. $250,000
June 6, 2012.........cceeeennnen. $551,743.87
October 3, 2013.......c.......... $71,838.81
November 21, 2013............. $920,504.42
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Dkt. 21-3.

On January 16, 2015, Ohio Security filed a complaifierce County Superior
Court, bringing a claim against Axis for equitable contribution. Dkt. 1-3 at 2. Ohio
Security claims that it is entitled to equitable contribution from Axis on its payments
Grosso in order to rebuild the building that collapsed. Dkt. 1-2.

On January 28, 2015, Ohio Security caused the summons and complaint to |

served on Edith Green, an employee of Axis, at Axis’s registered address for servig

process on file with the state’s insurance commissioner. Dkt. 1-3 at I3rIXugust 25,
2015, Axis moved to dismiss on the grounds of insufficiency of service of prédests.
51-58. On August 28, 2015, Ohio Security again served the summons and complal
time on the insurance commissioner.at 175-76.

On September 28, 2015, Axis removed, before the motion to dismiss was
addressed by the Superior Court. Dkt. 1. On October 5, 2017, Axis filed its answer,
raising the affirmative defenses of the statute of limitations. Dkt. 9.

On March 9, 2017, the parties filed their cross-motions for summary judgmer

supporting declarations. Dkts. 19-25. On March 27, the parties filed their responsegs.

Dkts. 26, 29. On March 31, 2017, the parties filed replies. Dkts. 30, 31. On April 25

2017, the parties filed a stipulated motion to continue the trial and related dates. Dk

. DISCUSSION
A. Summary Judgment Standard

Summary judgment is proper only if the pleadings, the discovery and disclos
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materials on file, and any affidavits show that there is no genuine dispute as to anyj
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material fact and that the movant is entitled to judgment as a matter of law. Fed. R.
P. 56(c). The moving party is entitled to judgment as a matter of law when the
nonmoving party fails to make a sufficient showing on an essential element of a clg
the case on which the nonmoving party has the burden of @elmitex Corp. v. Catrett
477 U.S. 317, 323 (1986). There is no genuine issue of fact for trial where the reco
taken as a whole, could not lead a rational trier of fact to find for the nonmoving pat
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986) (nonmovir
party must present specific, significant probative evidence, not simply “some
metaphysical doubt”See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute @
a material fact exists if there is sufficient evidence supporting the claimed factual di
requiring a judge or jury to resolve the differing versions of the tAnderson v. Liberty]
Lobby, Inc, 477 U.S. 242, 253 (1986l;W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Ass’n 809 F.2d 626, 630 (9th Cir. 1987).

The parties’ disputes focus entirely on the construction of the Ohio Security &
Axis insurance policies and the meaning of the lease agreement between Grosso 4
Reddy Ice. The interpretation of insurance policies and lease agreements is generd
guestion of law to be decided by the co@tiadrant Corp. v. Am. States Ins. CIb4
Wn.2d 165, 171 (2005uvall Highlands LLC v. Elwell104 Wn. App. 763, 771 n.18
(2001). However, where a material provision of a contract is ambiguous, “[d]etermif
contractual term’s meaning involves a question of fact and examination of objective

manifestations of the parties’ intenMartinez v. Miller Indus., In¢.94 Wn. App 935,
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943 (1999).
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B. Equitable Contribution

Ohio Security has advanced a single claim against Axis for equitable contribl
Axis argues that it is entitled to summary judgment on the basis that (1) the policieq
Axis and Ohio Security do not cover th@me lossDkt. 19 at 7-8; (2) Grosso never
tendered a claim to Axigj. at 9—10;and (3)Ohio Security’s claim is barred by the
statute of limitations,d. at 10—11. Ohio Security argues that it is entitled to summary
judgment because the Axis and OBiecurity policies covered the same loss.

1. Same Loss

“In the context of insurance law, contribution allows an insurer to recover from

another insurer where both are independently obligated to indemnify or defend the
loss.” Wellman & Zuck, Inc. v. Hartford Fire Ins. Cd.70 Wn. App. 666, 679 (2012)
(quotingMut. of Enumclaw Ins. Co. v. USF Ins. Cb64 Wn.2d 411, 419 (2008)). For
two policies to cover the same loss, the “polic[ies] must insure [1] the same propert
[2] the same interest [3] against the same risk . Kirkland v. Ohio Cas. Ins. Cp18
Wn. App. 538, 545 (1977). Additionally, for the policies to cover the same loss, they
must run to the same insured because “[e]quity provides no right for an insurer to §
contribution from another insurer who has no obligation to the insuvid.”of
Enumclaw Ins. C9l164 Wn.2d at 42(Bee alsdirkland, 18 Wn. App. at 547 (“The
same interest would not be insured under the two policies if the vendor was the los
payee under one and the vendee or assignee the loss payee under the other.”).

The Axis policy covers damage to real propeBgeDkt. 241 at 17. Under its

ition.
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plain language, damage to “real property” would include structural damage such ag
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collapsed roof in this case. However, coverage for real property damage under the
policy is limited to real property “in which the insured hasreurable interest Id.
(emphasis added). Therefore, the parties’ dispute as to whether the Axis and Ohio
Security policies covered the same loss depends upon (1) whether damage to the
and its roof was an insurable interest under the Axis policy and (2) whether Grosso
an insured under both policies.
a. Reddy Ice’s Insurable Interest Under the Axis Policy

Under Washington law, an “insurable interest” in property insurance “means
lawful and substantial economic interest in the safety or preservation of the subject
insurance free from loss, destruction, or pecuniary damage.” RCW 48.18.040.
Accordingly, because RCW 48.18.040 “permit[s] any legal or equitable interest to G
an insurable interest\Wolstein v. Yorkshire Ins. Co., Lt®7 Wn. App. 201, 207 (1999)
Reddylce hadan insurable interest to the extent thatasrequired under the lease
agreement to obtain insurance. Indeed, it is a longstanding principle that “a tenant
has agreed . . . to keep the demised property insured is liable to the lessor for a brg
that agreement, and has an insurable interest in the property to the extent of the ar
agreed to b insured.”Berry v. Am. Cent. Ins. Co. of St. Lqui82 N.Y. 49, 56-57
(1892). Accordingly, the Court will examine the lease agreement to ascertain the e
of Reddy Ice’s insurable interest in the leased property.

“The touchstone of contract interpretation is the parties’ intdéfertinez v. Miller

Indus., Inc, 94 Wn. App. 935, 942 (1999) (quotiignner Electric Coop. v. Puget Sou

AXis

structure
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Power & Light 128 Wash.2d 656, 674 (1996)). In determining the intent of Rexdy |
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and Grosso as it pertains to Reddy Ice’s insurable interest, the Court considers the
following:

The intent of the parties in reducing an agreement to writing may be
discovered from [1] the actual language of the agreement, as well as from
[2] the contract as a whole, [3] the subject matter and objective of the
contract, [4] all the circumstances surrounding the making of the contract,
[5] the subsequent acts and conduct of the parties to the contract, and the
[6] reasonableness of respective interpretations advocated by the parties.

Martinez v. Miller Indus., In¢.94 Wn. App. 935, 943 (1999).

Article 11 (“Insurance and Indemnification”) of the lease agreement indicates
Reddy Ice is obligated to carry property damage insurance. DRta?14-15.
Specifically, the agreement states:

11.01 Tenant’s Insurance Obligation. Tenant Covenants and agrees

that from and after taking possession of the Premises, Tenant will carry and
maintain, at its sole cost and expense, the following types of insurance . . . :

* k% %

(b) PROPERTY DAMAGE. Insurance covering all
improvements located on the Premjsasan amount not less than one
hundred percent (100%) of their full replacement value providing
protection against any peril . . . . Except as otherwisdfsyadly provided
herein, any policy proceeds shall be used for the repair or replacement of
the property damaged or destroyed.

Dkt. 21-1 at 14-15 (emphasis added). There is no provision that obligates Grosso 1
obtainanyinsuranceSeeDkt. 21-1.

Unfortunately, the Court cannot determine Reddy Ice’s insurance obligations
under the lease from this provision alone. The above provision is ambiguous to the
that it requires Reddy Ice to insure “improvements located on the Premises,” as the
“improvements” is not defined in the lease agreement and could reasonably refer tq

structure of the building or to further additions thereto (such asaaaibearing walls,

that

(0]

extent

» term

D the
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electrical workadded plumbingetc.). The meaning of the term “improvements” is
mateial in this case because it identifieeddy Ice’snsurance obligations and exposult
under the lease, thereby defining Reddy Ice’s insurable interest as the named insu
under the Axis policy. Ultimately, in determining Reddy Ice’s insurable interest in th
lease property, the crucial question is whether “improvements located on the Prem
includes the entire building that was damaged.

On one hand, an argument in favor of coverage under the Axis policy arises
provisions of the lease that purport to create a “triple net leG@se.dl. at 9. The purpose
of a triple net lease is that “[i]t obligate[s] Lessee to pay taxes and assessments,
maintenance and repairgsurance premiumand utilities; eacin accordance with
specific lease provisiorisin re McSheridan184 B.R. 91, 94 (B.A.P. 9th Cir. 1995),
overruled on other grounds by re El Toro Materials Co., Ing¢504 F.3d 978 (9th Cir.
2007) (emphasis added). Moreover, “[ijn a long-term net lease, the tenant has a vir
complete obligation to repair.” 49 Am. Jur. 2d Landlord and Tenant 8 716 (Eishgr
Properties, Inc. v. ArdeMayfair, Inc, 106 Wn. 2d 826 (1986)). Therefore, under a tri
net lease, especially one that is long term such as the lease here, the Court could 1
interpret “improvements located on the Premises” to include the structure.

However, the lease agreement here is clearly not a true triple net lease. As A
points outthe lease agreemergquired Grosso to maintain and repair any damage tg
building’s basic structure, including the ro8keeDkt. 19 at 8. Indeed, under Article 10
(“Maintenance and Repairs”), Grosso was required to “at its expense without

reimbursement or contribution by [Reddy Ice], keep, maintain, and replace, if neceg

e
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foundations, exterior walls, interior load bearing walls, and roofs, including roof
membrane and covering, in good order, condition, and repciat 14.Aside from
revealing that this is not a true triple net lease, these provisions cut against finding
that Reddy Ice had an insurable interest in the applicable loss because they place 1
burden of replacing the building’s structure on Grosso as the lessor.

Article 10 could also be interpreted as addressing a general obligation to ma
and repair the building in the course of reasonable wear and tear or the building’'s 1
depreciation. If so interpreted, it would not override an express provision that obliga
Reddy Ice to obtain property damage insurance for that structure. Nor would the
“M aintenance anddpail’ obligations set out in Article 10 override the more specific
provisions in Article 14lealng with “Damage, Destruction, [and] Obligation to Rebuil
in case of casualty. However, Article 14 uses the same ambiguous term “improvemn

Specifically, it states that “[i]f any portion of the Premises is damaged or destroyed

fire or other casualty,Reddy Ice bearthe burden of repairing, restoring, rebuilding, or

replacing “the damaged or destroyed improvements, fixtures or equipment.” Dkt. 2]

that

he

ntain
egular

ted

d”
ents.”

by

-1 at

18. Grosso is required to reimburse Reddy Ice for the cost of such rebuilding, but only “to

the extent and at the times the proceeds of the insurance are made available to [G

Id.* Therefore, the Court is left in the same predicament of determining what is meg

1 Additionally, once the rebuild is complete, “[a]ny surplus of insurance edscever the cost of
restoration . . . shall be promptly paid over to [Reddy Idd].If insurance proceeds are insufficient to
pay the entire cost of rebuilding, then Reddy has the right to terminate the lease with no further
obligations.Id. Additionally, if the premises are damaged or destroyed by casualty durirgathtsvb
years of the lease term, Reddy Ice “may elect not to rebuild and to teFrfiisal ease; provet that

'0SS0].”

Nt by

[Grosso] shall receive insurance proceeds in the full amount of thdtgdess.” Id.
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the term “improvements” in order to decipher whether Grosso and Reddy Ice intenc
that Reddy Ice be responsible for insuring and covering any casualty Ibssbiailting.

In Siegloch v. Iroquois Mining Cp106 Wash. 632, 181 P. 51, 53,
[the Washington Supreme Court] held that the term ‘improvements’ has a
broader significance than the term ‘fixtures.” . . . The term must mean
improvements of the realty; that is to say, such things as are placed thereon
by the way of betterments which are of a permanent nature and which add
to the value of the property as real property. This would include buildings
and structures of every kind, and also such machinery as was placed
thereon of a permanent nature and which tended to increase the value of the
property for the purposes for which it was used; in this instance those
things of a permanent nature which tended to increase the value of the
property as a mine. Much can pass thereunder which, strictly speaking,
cannot be denominated fixtures . . . .

Forman v. Columbia Theater C&0 Wn.2d 685, 691-92 (1944). Also, Black’s law

dictionary defines improvement as follows: “An addition to property, usu. real estate

whether permanent or not; esp., one that increases its value or utility or that enhan
appearance— Also termed land improvement. Cf. fixture; maintenantmgrovement
Black’s Law Dictionary (10th ed. 2014).

The Washington common law definition of “improvements” lends strong supy

to the idea that the term would include the building in this case, as it is interpreted 1o

“include buildings and structures of every kinBdrman 20 Wn.2d at 692. However,

even under this definition, it is unclear from the lease whether the parties intended
term “improvements” to include the building, as it was part of the real property that
formed the “Premises” at the time of the lease. Another reasonable interpretation w
be that “improvements” can include structures and structural additions, but it does |

include structures that preexist the lease. This interpretation would be supported by

led
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facts that (1) “premises” is defined as the legal title description for the subject prope
which would include the preexisting buildirggeDkt. 24-1 at 98, 127; and (2) the leas
agreement appears to distinguish between improvements and the premises, as it r
Reddy Ice to insure “improvements located on the Premises.” Dkt. 21-1 at 15.

In light of the foregoing, the Court determines that there remains a genuine d
of fact onwhether Reddy Ice had an insurable interest in the loss of the building. Th
resolution of this issue will depend primarily on what evidence is presented at trial
regarding the intent of Grosso and Reddy Ice in requiring that Reddy Ice insure the|
“improvements located on the Premises.” How the term “improvements” is interpret
may also indicate that there were some damages to the building in which Reddy Ic
an insurable interest and for which Axis owes contribution, even if the term does ng
include the entirety of the building.

b. Grosso Was an Additional Insured

Axis also argues that Grosso was not an insured under the Axis policy at the
of loss because the endorsement that names him as an additional insured was not
until December 2012. Dkt. 21 at 2. Ohio Security counters that the parties to the A
policy always intended Grosso to be an additional insured under the original policy
that “this endorsement was supposed to be issued at inception.” Dkt. 30 at 2.

Additionally, a review of the endorsement itself shows that this is not a genui
dispute of fact. The endorsement’s effective date was August 25, 2011, the date wi

applicable policy first went into effect. Dkt. 25 at 4. The fact that the endorsement
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until December 2012, shows that the parties to the policy intended that Grosso be
included as an additional insured under the original poBegd. If it was not intended
as part of the original agreement, the endorsement would have no meaning or effe

intent is also strongly supported by flaets that (1) no additional premium was chargg

for the endorsemengeeDkt. 21 at 2; (2) an email exchange between representatives

from Reddy Ice and Axis discussed the need to issue the endorsement retrogetivel
Dkt. 31 at 2; and (3) the policy itself states that endorsements are part of the origin
policy, Dkt. 21-2 at 45.

Ohio Security’s position is also supported by the lease agreement between H
Ice and Grosso. In at least one instance, Axis has represented that, to the extent th
parties dispute liability for the structure repair, “it is the lease not the policies that al
controlling . . . .” Dkt. 25 at 6. The lease agreement requireR#tddylce obtain
property damage insurance “covering all improvements located on the premises” a
states that “Landlord [Grosso] and any mortgagee or beneficiary of Landlord shall k
named as additional insureds (as their interests may appear), which policies shall
the mutual and joint benefit and protection of Landlord, Tenant and any mortgagee
beneficiary of Landlord . . . .” Dkt. 24-1 at 106. It is a general principle that a tenant
broad exposure under a triple net lease “is partly mitigated by the insurance that th

lessee is required to cariyhich will name the lessor as an additional insuasdwell as

ct. This
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direct loss payeé5 Deborah A. Golden et aBuccessful Partnering Between Inside and

Outside Counse§ 76:18 (2017).

ORDER- 12



10

11

12

13

14

15

16

17

18

19

20

21

22

Axis also argues that Grosso cannot be an additional insured under the knov
doctrine because Grosso knew of its loss at the time the endorsement was issued.
at 8-9. Under the known risk doctrine, “an insured cannot collect on an insurance g

for a loss that the insured subjectively knew would occur at the time the insurance

purchased.Aluminum Co. of Am. v. Aetna Cas. & Sur.,dd0 Wn.2d 517, 556 (2000),

This argument fails. As stated above, the endorsement and the lease agreement sl
Grosso was intended as an additional insured at the inception of the Axis policy, wi
was purchased prior to the loss. Therefore, the known risk doctrine does not apply
case.

Under the governing lease agreement and the applicable endorsement, the (
concludes that Grosso was an additional insured to the Axis policy. The parties do
dispute that Grosso was an insured under the Ohio Security policy. Therefore the (
Security and Axis policies bottoveredthe same insured.

C. Grosso’s Insurable Interest

Because Grosso was an additional insured, a question arises whether the A»
policy covered Grosso’s interest in the subject loss, regardless of whether Reddy Iq
an insurable interest in the building structure. The Axis policy states that it covers r
property damage “in which thesuredhas an insurable interest.” Dkt. 24-1 at 17
(emphasis added).eBausdsrosso was an additional insured, Ohio Security argues ti
this coverage includes all of Grosso’s interest in the subject property as its title owr

The Court disagrees and finds that Grosso’s insurable interest under the Axi

policy is coextensive with Reddy Ice’s insurable interest under the lease agreemen

/n loss

Dkt. 19
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find otherwise would lead to an absurd result. Although Grosso was an additional ir
under the Axis policy, the lease agreement states that Grosso was to be included 3
only “as [its] interests may appear” in the underlying policy. Dkt. 24-1 at 106. The G
will not read the inclusion of Grosso as an additional insured to mean that Axis insu
more than the policy’s named insur&kddy Ice was obligated to insure under its leag
agreement with Grosso.

2. Selective Tender

Axis also argues that it is entitled to summary judgment under the “selective
tender” rule because Grosso never tendered a claim to Axis relatetbss.itOkt 19 at
9-10. Under the selective tender rule, “equitable contribution claim by one co-insur,
against another cannot arise until after an insured has tendered a claim to the co-ir
from whom contribution is sought&xis Surplus Ins. Co. v. James River Ins,, 685 F.
Supp. 2d 1214, 1220 (W.D. Wash. 2009) (citiigt. of Enumclaw Ins. Cp164 Wn.2d
at 421).See alsXL Specialty Ins. Co. v. Progressive Cas. Ins, @bl Fed. Appx. 78,
81 (9th Cir. 2011) (“The rule states that for two insurers to have a common obligati
insured, or someone on the insured’s behalf, must tender the defense of an action
potentially within the policy coverage.”) (internal quotation marks and brackets omit
Ohio Security does not dispute that Grosso never tendered a claim to Axis. Instead
argues that its action for equitable contribution should be atldw proceed becaue
selective tender rule does not apply to first party insurers, or to the extent the rule ¢

apply, it has been complied with or waived.
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To support its argument, Ohio Security relies upon secondary authority to arf
that, in the context of first party property insurers, actual notice is all that is requirec
trigger a right to contribution. Dkt. 26 at 3 (citing 15 Steven Plitt eCaluch on Ins§
218:20 (2005)). The treatise upon which Ohio Security relies states: “an insurer wil
be held to the technical notice requirements contained in the second insurer’s félic
Couch on Ins§ 218:20. This principle pertains to an insured’s bread¢babinicalnotice
requirements, such as a requirement of written notice within 30 S8agsd(citing
Midwest Mut. Ins. Co. v. Indiana Ins. C412 N.E.2d 84, 86 (Ind. Ct. App. 1980)).
Indeed, such technical notice requirements are easily waived under the “late tende
Mut. of Enumclaw Ins. Cp164 Wn.2d at 425 (“[T]he ‘late tender’ rule recognized in
Washington provides that even where an insured fails to give an insurer timely noti
claim, the insurer is not relieved of its obligation to perform on the policy unless it ¢
show that the late notice actually and substantially prejudiced it.”). Howbedgte
tender rule does not apply in equitable contribution claidnst 423, and the authority
upon which Ohio Security relies does not address situations such as this, where th
insured has failed entirely to tender a claim to one of its insurers.

In this regard, the law is clear:

[A]n insurer’s right to contribution is the insurer’s right alone. The insurer,

acting merely for itself, and not under an assignment of the insured’s rights,

does not have the right to tender a claim to another insurer. The “late
tender” rule, which allows an insured to tender at any time (subject to

prejudice analysis) is of no help to an insurer, who never had the right to
tender at all.
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Id. at 423. Without any tender by Grosso, or someone on Grosso’s behalf, Ohio
Security’s claim for equitable contribution must fail.

Unaddressed by the parties, however, is the complication that both Reddy Ic
Grosso were insureds under the Axis policy—Reddy Ice as the named insured and
Grosso as an additional insured. It is evident from the record, and there is no dispu
Reddy Ice tendered a claim to Axis for the occurrence that caused the loss. It is un
the Court whether Reddy Ice’s ten@darthe named insured can also be construed as
tender on Grosso’s behalf as an additional insured. Therefore, before the Court iss
ruling based on the issue of selective tender, it requests that the parties submit
supplementabriefing on whether soaone, such as Reddy Ice as the named insured,
tendered a claim to Axis on Grosso’s behalf.

3. Statute of Limitations

Finally, Axis argues it is entitled to partslimmary judgment on the basis that
Ohio Security failed to commence this action within the applicable statute of limitati
This argument is advanced under two theories: First, Axis argues that RCW 48.05.

designates service through the state insuraocerissioner as the exclusive form in

e and

te, that
clear to
a

Ues a

has

ons.

200

which service of legal process can be had against authorized insurers. Second, if the form

of service described in RCW 48.05.200 is not exclusive, Axis argues that Ohio Sec
failed to serve an appropriate agent within the statute of limitations. Under either th

Ohio Security would not have commenced this action until it provided service throu
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the state insurance commissioner on August 28, 2015, after the statute of limitatiorn
run on multiple paymentsadeto Grosso, totaling $801,743.85eeDkt. 20-3 at 9, 12.
a. RCW 48.05.200 as an Exclusive Means of Service

Axis argues that under RCW 4.28.080(7)(a) and RCW 48.05.200(1), service

s had

against an authorized foreign insurer may only be had through service upon Washington

State’s Insurance Commissioner. Dkt. 19 at 10 —11; Dkt. 32 at 11-12. These statut
as follows:

Service made in the modes provided in this section is personal service. The
summons shall be served by delivering a copy thereof . . . [i]f against an
authorized foreign or alien insurance company, as provided in RCW
48.05.200.

RCW 4.28.080(7)(a).

Each authorized foreign or alien insurer must appoint the commissioner as
its attorney to receive service of, and upon whom must be served, all legal
process issued against it in this state upon causes of action arising within
this state. Service upon the commissioner as attorney constitutes service
upon the insureiService of legal process against the insurer can be had
only by service upon the commissioner .

es state

RCW 48.05.200(1) (emphasis added). The specific steps whereby “legal process against a

person is served on the commission” are set forth under RCW 48.02.200.

2The Court notes that Ohio Security does not argue that the Court lacksgbgusisdiction.See
Allstate Ins. Co. v. Khan¥5 Wn. App. 317, 324 (1994) (“Proper service of the summons and compl
is essential to invoke personal jurisdiction over a partf9f'| Marine Co. v. Those Certain
Underwriters at Lloyd’'s118 Wn. App. 694, 703 (2003) (“A judgment is void when the court lacks
jurisdiction over theparties or the subject matter or lacks the inherent power to enter the order
involved.”). Indeed, Ohio Security eventually receigedvice through the insurancenemissioner,
indisputably subjecting it to the Court’s jurisdiction. Therefore sible pupose for which Ohio Security
argues that process must be served through the insurance commissioner is twapthigedction was

aint

not commenced until after the statute of limitations had run.
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Ohio Security argues that Axis’s argument “has been rejected by Washingtot
appellate courts, which have held that service through the insurance commissioner
office isnotstrictly required.” Dkt. 26 at 5—6. To support this argument, Ohio Securif
relies uporKiblen v. Mut. of Omaha Ins. Gal2 Wn. App. 65, 66 (1985), afbwell v.
Sphere Drake Ins. P.L.C97 Wn. App. 890, 899-900 (1999 amendedSept. 10,
1999).

In Kiblen, the Court of Appeals for Division Thréeld that “service may be mag
upon a foreign or alien insurer either within the state through the service upon the
Insurance Commissioner or directly upon the insurer by means of extraterritorial
service.” 42 Wn. Appat 68. To reach its conclusion that the method of service throu
the commissioner was not exclusive, that court noted that the general statutes for s
for foreign corporations-RCW 4.28.180 and RCW 4.28.185—were enacted subseq
to RCW 4.28.080(7)(a) and RCW 48.05.2008¢¢e idat 67.Therefore pecause RCW
4.82.185 states that personal jurisdiction exists over any person “[c]ontracting to in
any person, property, or risk located within this state at the time of contradting,”
concluded thathe mandatory language in RCW 4.28.080(7) and RCW 48.05.200
“indicates at best a preference for service upon the Insurance Commissioner in ord
he be apprised of an action against a foreign insurance company doing business in
state.”ld. at 67~68. InPowell the Court of Appeals for Division One also concluded
“that RCW 4.28.080(7) cannot be read as the exclusive method for effecting servic

an alien insurer.” 97 Wn. App. at 900. To reach its conclusiencturt relied upon the

—

S

y

e

gh

ervice

ent

sure

er that

this

B upon

previousKiblen decision and further noted that a party could comply with the
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requirements of RCW 4.28.080(10) for service of process on a foreign corporation
serving a designated domestic agéht.

NotwithstandingKiblen andPowell Ohio security’s argument based on the plali
text of RCW 48.05.200(1) and other applicable statutes is compelling. By including
provision describing procedures for service of process that directly addresses servi
upon “authorized foreign or alien insurance compan(ies],” principles of statutory
interpretation strongly suggest that the form of service described therein is exclusiy
First and foremost, the language of RCW 48.05.200, incorporated by RCW 4.28.08
expressly states that “[s]ervice of legal process against the insurer can be had only
service upon the commissioner . . ..” RCW 48.05.200(1). “The first consideration ir
determining the exclusivity of a statute is whether the statute contains an exclusivit
clause.”Potter v. Washington State Patrd65 Wn.2d 67, 80 (2008). Second, the
provisions regarding service upon “authorized foreign or alien insurance compan(ig

are more specific than the statutes addressing service upon foreign persons and

corporations in general[W] here there is any conflict between a general and a specifi

statute, covering a subject in a more minute and definite way, the specific statute wi

prevail’ State ex rel. Phillips v. Washington State Liquor Contro] B8.Wn.2d 565,

567 (1962)See also Gossage v. Steté2 Wn. App. 412, 420 (2002) (“It is a basic rul
of statutory construction that when there is a conflict between a statutory provision
treats a subject in a general way and another that treats the same subject in a spec

the specific statute will prevail.”Bimpson v. United State435 U.S. 6, 15 (1978)

a

ce

e.

0(7),

<

s]”

11%

that

ific way,

¥ more

(“[O]ur result is supported by the principle that gives precedence to the terms of thg
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specific statute where a general statute and a specific statute speak to the same cq
even if the general provision was enacted lateffdyrco Glass Co. v. Transmirra
Products Corp.353 U.S. 222, 228-29 (1957) (“Specific terms prevail over the gene
the same or another statute which otherwise might be controlling.”). Although the C
must “construe related statutes harmoniously to bring about a unified statutory sch¢
that maintains the integrity of the respective statutes whenever posSibtsagell12
Wn. App.at420, the holdings iKiblen andPowell which allow service of process on
foreign insurers under the general out-of-state persons and foreign corporation ser
statutes, does not harmonize the relevant statutes. Instead, such a reading of the s
scheme set forth in RCW 4.28 and RCW 48.05 disregards the obvious conflict creg
the exclusivity provision of RCW 48.05.200 and favors the more general foreign pe
and corporations provisions over the specific foreign insurers provisions.
Moreover, theKiblen andPowell decisions fail to consider several important
aspects of the applicable service statues. For instandeibilea opinion failed to
consider that personal service out of state is “valid only when an affidavit is made 3
filed to the effect that service cannot be made within the state.” RCW 4.28.185.
Therefore, to the extent that the decision relied on the language of RCW 4.28.180
service against out-of-state persons generally) and the languB@\#.28.185
(creating personal jurisdiction over out-of-state insurétsyecision overlooked the
reality that such out-of-state service can never be valid against authorized insurers
because service @waysavailable in-state through the insurance commissi@es.

RCW48.05.200(1) (“Each authorized foreign or alien insurer must appoint the

ncern,

ral in
ourt

eme
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commissioner as its attorney to receive service of, and upon whom must be served
legal process issued against it in this state upon causes of action arising within thig
state.”). Similarly, thd>owell opinion relied upon the permissive language found in R

48.05.215(2) (1999 version) that stated, “service of legal process against such

,all

CW

unauthorized foreign or alien insurer may be made by service of duplicate copies of legal

process on the [state insurance] commissior®ar Wn. App.at 900 (quoting RCW
48.05.215(2) (1999)) (emphasis adde&@awell). This language from RCW 48.05.215
(1999) referred specifically tonauthorizednsurers, whichndicates thathe argument
before thePowellcourt was whether RCW 4.28.080(7) was the exclusive means for
validly serving any type of foreign or alien insurer, authorized or unauthorized.
Furthermore, despite the holdingskoblen andPowell RCW 4.28.080(7) has
since been amended so that RCW 4.28.080(7)(a) rela¢etically toauthorizedforeign
insurers while RCW 4.28.080(7)(b) relates separately to servicewnaanhorized
foreign insurers. RCW 4.28.080(7); Laws of 2011, Ch. 473 R CW 48.05.215(2) was
also amended in 2011 and it now employs mandatory language while incorporating

method of service through the insurance commissioner set forth under RCW 48.02

3 Ohio Security also argues that changes to RCW 48.05.200(1) that were made in 2Cdtedb
KiblenandPowell Dkt. 32 at 11 n.44 (citing Laws of 2011, Ch. 84). However, the changes cited by
Ohio Security were merely of form and modernization, changing terms ststed$to “must.” Laws of
2011, Ch. 47, 8 5. These are not material changes to the law that could resolgatiab. Additionally,
Ohio Security’s assertion regarding the 2011 amendments followed by a quotdkiercofrent RCW
48.05.200(1) with bolded and italicized text that waschanged in 2011 is highly misleading, if not
deceptiveSeeDkt. 32 at 11. Nonetheless, as explained above, there were material charfijdstn 2
RCW 4.28.080 and RCW 48.05.215 that would have a direct impact on the statutory atierpnet

th

200.

rog

Powell
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RCW 48.05.215; Laws of 2011, Ch. 47, §'8n any action, suit, or proceeding instituty
by or on behalf of an insured or beneficiary, service of legal process against an
unauthorized foreign or alien insuraust be accomplished and procesisethe manner
prescribed under RCW 48.02.200.”) (emphasis added). Therefore, the permissive
statutory language that formed the basis foltbeell decision has since been amende
to mandatory language, ahj@d] change in legislative intent is presumed when a mate
change is made in a statut®arkenwald v. State, Employment Sec. D&88 Wn.2d
237, 252 (2015) (internal quotationmarks and brackets omie@)als®lexander v.
Highfill, 18 Wn.2d 733, 740 (1943)\V] here a law is amended or revised and a mat¢
change is made in the wording or an important part eliminated, it is presumed that |
legislature intended a change in the law.”).

Finally, the Court’s concern over the precedent sé€ibien andPowellis
addressed in the Washington PracBegies. Although this secondary authority recites
the holding ofPowell stating that RCW 4.28.080(7) “does not provide the exclusive
method forserving owtof-state insurers,” it also notes the limited analysis of that
decision. K. Tegland, 14 Wash. Prac., Civil Procedure § 8:1(2d.8d.) Specifically,
the treatise states:

The court inPowelldid not discuss RCWA 48.05.200, whidbes
purport to make the statutory procedure (service on the Insurance

Commissioner) the exclusive procedure for serving what the statute calls a

“foreign or alien insurer.” In light of RCWA 48.05.200, the cautious
practice is to comply with the statute when the statute is applicable.

Id. (emphasis in original).
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When there is no controlling Washington Supreme Court precedent on issue
state law, the Court is bound to apply the law as it believes the Washington Supren
Court would under the circumstanc&ge Erie Railroad Co. v. Tompkjrdd4 U.S. 64
(1938). “If there be no decision by [the statikighes} court then federal authorities mu
apply what they find to be the state law after giving ‘proper regard’ to relevant ruling
other courts of the StateCommissioner v. Estate of Bos@87 U.S. 456, 465 (1967).
“Where an intermediate appellate state court rests its considered judgment upon th
of law which it announces, that is a datum for ascertaining statelh is not to be
disregarded by a federal court unless it is convinced by other persuasive data that
highest court of the state would decide otherwigéest v. Am. Tel. & Tel. G811 U.S.
223, 237 (1940) (emphasis added). For the reasons described above, the Court is
concerned that strong “data” exist for it to find that the Washington State Supreme
would conclude that RCW 4.28.080(7) and RCW 48.05.200 designate service upor
insurance commissioner as the exclusive method for serving authorized foreign ing
notwithstanding the appellate decisionKdslen andPowell

However, another option is available to the Court. Rather than guessing whe

the Washington State Supreme Court would ovetiioken andPowell the Court may

certify the question to the State’s Supreme Court for review. Under Washington law:

When in the opinion of any federal court before whom a proceeding
is pending, it is necessary to ascertain the local law of this state in order to
dispose of such proceeding and the local law has not been clearly
determined, such federal court may certify to the supreme court for answer
the question of local law involved and the supreme court shall render its
opinion in answer thereto.
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RCW 2.60.020. As noted by the United States Supreme Court, certification saves “
energy, and resources and [perhaps most importantly] helps build a cooperative juf
federalism.”Lehman Bros. v. Scheifl6 U.S. 386, 391 (1974).

Therefore, before the Court issues a ruling based on the statute of limitations
Court requests supplemental briefing on whether the Court should ¢eiiissue for
review by the Washington State Supreme Court.

b. Serviceof Process to Edith Green

If service through the insurance commissioner is not exclusive, Axis argues {
the attempted service through Edith Green on January 28, 2015, was nonetheless
ineffective. Dkt. 32 at 12—1. This argument is advanced under a theory that Edith G
is not a qualified “agent” capable of accepting service for a foreign corporation.
Service may be had und@CW 4.28.080(10) by delivering the summons, “[i]f against
foreign corporation . . . doing business within this state, to any agent, cashier or se
thereof.” RCW 4.28.080(10). Under this statute, “it is not necessary that express at
to receive or accept service of process shall have been conferred by the corporatio
the person served. It is sufficient if authority to receive service may be reasonably &
justly implied” Hartley v. Am. Contract Bridge Leagu&l Wn. App. 600, 6041991)
(quotingCrose v. Volkswagenwerk AktiengesellsgrggtWn.2d 50, 58 (1977)).

Accordingly, the Court must consider whether “the surrounding facts” show that thg

time,

dicial

, the

hat

reen

a
Cretary
thority
non

and

person receiving service “occupied such a responsible representative status in relationship

to [the defendant] to make it reasonably certain that it would turn over the process |

(0]

those called upon to answe€rose 88 Wn.2d at 58. However, the Washington courts
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have also stated that to constitute an “agent” capable of accepting service, areemp

loy

“must either be designated the official agent for service of process by the corporation . . .

or he must be in such a managerial position that he is a representative of the corpqration.

Reiner v. Pittsburg Des Moines Carft01 Wn.2d 475, 477 (1984). In determining
whether someone is authorized to receive service of process, “[iJt is sufficient if aut
to receive service may be reasonably and justly implieaucher v. Burlington N., Inc.
24 Wn. App. 711, 713 (1979)

The Court is reluctant to find that the service upon Edith Green would not

hority

constitute adequate service under RCW 4.28.080(10). There is no dispute that Edith was

not specifically designated as an agent for service of prdgesBkt. 33-5 at 3. Nor do

the parties dispute that, as an assistant underwriter, Edith lacked managerial aldharity.

However, Axis listed the address where Edith worked as its registered address and left

the doors to the office lockeltl. Because Edith was located near the office’s door, she

was often the person responsible for responding to those who came to the door, and she

acceptedind signed for deliveries and packages on behalf of Axis—even though she was

not specifically designated to do $d. Although Edith was not a representative agent
Axis, the fact that the office was locked to the public and any agents located at the
registered address were inaccessible except through her, placed her in thgesarhe

gatekeeping role that would normally be occupied by a secretary. By including

secretaries in addition to authorized agents, RCW 4.28.080(10) appears to authorize

service upon those who serve as the gatekeepersdattimized agents. Additionally, i

is clear that the Edith promptly turned over process to the proper individuals called
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to answer, as counsel for Axis sent a letter to Ohio Security’s counsel confirming it$

representation in the case within two weeks. Dkt. 27 at 1.

Under the circumstances surrounding service, although it is a close call, it ag
that Edith Green’s “authority to receive service may be reasonabjusthdmplied.”
Faucher,24 Wn. App. a713 (emphasis added). Therefore, if the means of service W
not statutorily limited to service through the insurance commissioner as discussed
the Court finds that service was sufficient under RCW 4.28.080(10).
C. Remaining IssuesSupplementd Briefing, and Oral Argument

Based on the foregoing, a triable issue of fact remains on whether Reddy Ice
an insurable interest under the lease agreement in insuring against the roof collaps
However, before this issue may proceed to trial, there are two potentially dispositiv
issues that must be resolved by the Court: (1) whether Ohio Security’s claims are 4
by the selective tender rule, and (2) whether the statute of limitations bars Ohio
Securities’ claim as it pertains to payments made on May 22, 2012, and June 26, 2

As explained above, the Court requests additional briefing on these issues. 1
Court will also schedule oral argumeAt.oral argument, the Court requests that the
parties first address the issue of the selective tender rule, as it is likely dispositive.
selective tender rule applies, the Court will not need to decide whether service of p
was effective only when served through the state insurance commissioner.

Also, the scheduled trial date in this matter is rapidly approaching. Because 1
two remaining issues must be resolved before this case can proceed to trial, and o

them may result in certification to the Washington State Supreme Court, the Court
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the parties’ stipulated motion to contintne trial date and related pretrial deadlines.
Accordingly, the Court will renote the cross-motions for May 30,2017.
1. ORDER

Therefore, the CouRESERVES RULING on the parties’ cross-motions for
summary judgment and here®RDERS as follows:

1. The parties may submit simultaneous supplemental briefs on the issue
forth above, to be filed no later than May 19, 2017. The supplemental briefs shall n
exceed 8 pages. The parties may also submit supplemental responses, to be filed
thanMay 26 2017. The supplemental responses shall not exceed 4 pages.

2. The Clerk shall renote the parties’ cross-motions for summary judgme
(Dkts. 19, 22) for consideration on May 30, 2017.

3. Oral argument on the remaining issues is scheduled for M&303G at
2:00 PM.

4. The parties’ stipulated motion (Dkt. 34) for a continuanc@RANTED,
and the trial date and related datesSr&ICKEN .

Dated this 3ralay ofMay, 2017.

fl

BE\N\y\MIN H. SETTLE
United States District Judge

S set

Dt

no later
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