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al v. City of Battleground et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
THOMAS BONDURANT and MICHELLE
BONDURANT, husband and wife, Case No. 3:15-cv-05719-KLS
Plaintiff, ORDER GRANTING DEFENDANTS’
V. MOTION FOR RECONSIDERATION,
REVERSING ORDER GRANTING
CITY OF BATTLEGROUND and the PLAINTIFF'S MOTION TO AMEND
BATTLEGROUND POLICE COMPLAINT, RENOTING PRIOR
DEPARTMENT, OUTSTANDING MOTIONS, AND
GRANTING DEFENDANTS’ MOTION
Defendant. TO STRIKE REMAINING CASE
SCHEDULE DATES

This matter is before the Court on defendantstion for reconsidation of the Court’s
order granting plaintiffs’ motion to amend theomplaint. (Dkt. 63, 65). For the reasons set
forth below, the Court agrees with defendang #mending the complaint would be futile, thg
the motion for reconsideration should be granéed, therefore that theaer granting plaintiffs’
motion to amend the complaint should be reversed.

In light of this ruling, the tree outstanding motions the Cbpreviously had denied on

the basis of granting plaintiffs’ motion to antk— plaintiffs’ motion toextend discovery (Dkt.

37) and motion to compel (Dkt. 50), as welldefendants’ motion for summary judgment (DKf.

40) — will be re-noted for consideration as set forth below.
Defendants also have moved to strike the remaining case schedule dates in light o

upcoming trial date. (Dkt. 24, 72). That motion alsgranted. Pending the Court’s final ruling
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on the above re-noted motions, a remlieduling order Wibe issued.
DISCUSSION

“Motions for reconsideration are disfavoretldcal Civil Rule (LCR) 7(h). Further, the
Court “will ordinarily deny sucimotions in the absence of a shogvof manifest error in the
prior ruling or a showing of nevacts or legal authority whiclhoald not have been brought to i
attention earlier with reasonable diligendel” The Court issued its der granting plaintiffs’
motion to amend their complaint on August 1, 2@kt 63. As defendants point out, this was
four days before the noting date on plaintiffeotion, and thus defendants did not have the
opportunity to present the arguments they do now in their motion for reconsideration. Dkt.
65. Having now considered those arguments, aaidtgfs’ response, th€ourt finds defendants
have made the requisite showgiof error under LCR 7(h).

“Five factors are taken into account to assene propriety of a motion for leave to
amend: bad faith, undue delay, prejudice ®dpposing party, futility of amendment, and
whether the plaintiff has premisly amended the complianddhnson v. Buckley56 F.3d 1067
1077 (9th 2004). “Futility alone can justithe denial of a motion to amendNunes v. Ashcraft
348 F.3d 815, 818 (9th Cir. 2003). Thus, while “ledw amend ‘shall be freely given when
justice so requires,’ . . . futile amendments should not be permikkdiath-Lake
Pharmaceutical Ass’'n v. Klamath Medical Serv. Buredd F.2d 1276, 1292 (9th Cir. 1983)
(citing Foman v. Davis371 U.S. 178, 182 (1962); quoting FeaddRule of Civil Procedure
(FRCP) 15(a))Steckman v. Hart Brewing, Ind.43 F.3d 1293, 1298 (9th Cir. 1998) (“Althoud
there is a general rule that parties are altbteamend their pleadings, it does not extend to
cases in which any amendment would be an exercise in futility, or where the amended co

would also be subject to dismis8p(internal citation omitted).
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l. The Statute of Limitations Has Run

In their original complaint, plaintiffsleege Mr. Bondurant was falsely and unlawfully

arrested by defendants City of Battlegroamdl Battleground Police Department on March 17,

2013. Dkt. 1-1. In their amended complaint, pld&is again allege Mr. Bondurant was falsely
and unlawfully arrested on March 17, 2013, big thme by the five individually named police
officers. Dkt. 64. Specifically, plaintiffs allegeach defendant deprived Mr. Bondurant of his
federal constitutional right to be free from illegalizure of his person and illegal detention, fr
unlawful arrest, and fromacial discriminationld. at p. 3. Plaintiffs also allege the City of
Battleground failed to properly train and sopse its police officers and overlooked their
misconductld. at p. 7.

“When . . . a federal civil rights statute doest include its own stute of limitations,
federal courts borrow the forum state’s limitations period for personal injury tbusgvsky v.
City and Cnty. of San Franciscb35 F.3d 1044, 1048 (9th Cir. 2008¢e alscElliott v. City of
Union City, 25 F.3d 800, 802 (9th Cir. 1994) (becad2dJ.S.C. § 1983 “does not contain its
own limitations period, . . . the Supreme Court hdd tieat the appropriate period is that of th¢
forum state’s statute of limitations for personal igjtorts.” In Washingto, that period is three
years.Joshua v. NewelB71 F.2d 884, 886 (9th Cir. 198®obinson v. City of Seatfl&19
Wash.2d 34, 86 (1992RCW 4.16.080(2).

“Although [state] law determines thengthof the limitationgperiod, federal law
determines when a civil rights clamecrues’ Lukovsky 535 F.3d at 1048 (emphasis in the
original). “Accrual is the date anhich the statute of limitations gms to run; under federal law
a claim accrues ‘when the plaintiff knows or has oeas know of the injury which is the basig

of the action.”Id. (citations omitted). A cause of actidius accrues “when the plaintiff has ‘a
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complete and present cause of action,’ that is, therplaintiff can file suit and obtain relief.”
Wallace v. Katp549 U.S. 384, 388 (2007) (intex citations omitted).

Plaintiffs did not properlyile their amended complaint until July 19, 2016, more than
three years after the alleged incideBtkt. 51. Plaintiffs argue thstatute of limitations ran until
October 2013, “when this matter was concludedheylower court and all charges dropped.”
Dkt. 70, pp. 2-3. But as defendants point out, thendglaintiffs assert against the individually
named defendants — and the City of Battleground — in the amended complaint relate solel
arrest and detention of Mr. Bondurant, which occurred on March 17, 2013. D&eesWallace
549 U.S. at 388 (“There can be no dispute thatigeer could have fild suit as soon as the
allegedly wrongful arrest occurred, subjecting him to the harm of involuntary detention, so
statute of limitations would normally oomence to run from that date.”).

The Supreme Court, furthermore, has rejethedhotion that a civilights cause of actiof
does “not accrue until the State [has] dropped its charges” rathaattti@ntime the false arrest]
or actual injury occurred, at least where the cldfrtrsie would not estdish the invalidity of the
plaintiff's conviction.ld. at 392. Thus, “the statute of limitations upon a 8 1983 claim seekin
damages for a false arrest in violation of tlefh Amendment, where the arrest is followed |
criminal proceedings, begins to run at the tthee claimant becomes detained pursuant to leg
process.ld. at 397. Accordingly, plaintiffs’ fedefaause of action accrued on March 17, 201
The three-year statute of limitations then rarnliérch 17, 2016, and therefore expired prior

the filing of plaintiffs’ amended complaint.

! Plaintiffs first filed their amended complaint on April ZD16. (Dkt. 28). However, because they failed to also
a proper motion to amend their complaint at the time, the Court declined to allow the amended complaint. D
But as discussed above, regardless of which date is utigd @ase, the statute of liations on plaintiffs’ claims
already had run.
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[l Plaintiffs’ Amendments Do Not Relate Back

When a plaintiff seeks to amend a complasitl¥sequentd the runningf the relevant
statute of limitations, then [Fedal Rule of Civil Procedure BECP) 15(c)] controls whether the
amended complaint may ‘relate back’ to the filing of the original complaint and thereby esq
timeliness objection.Wilson v. U.S. Governmer#3 F.3d 559, 562 (1st Cir. 1994) (emphasis
the original). “An amendment to a pleading reddback to the date die original pleading

when:

(A) the law that provides the applicable statute of limitations allows relation
back;

(B) the amendment asserts a claim or dedethat arose out of the conduct,
transaction, or occurrenset out--or attempteto be set out--in the original
pleading; or

(C) the amendment changes the partyhernaming of the party against
whom a claim is asserted, if Rule 1§(9(B) is satisfied and if, within the
period provided by Rule 4(m) for sémg the summons and complaint, the
party to be brought in by amendment:

(i) received such notice tie action that it will not be prejudiced in
defending on the merits; and

(i1) knew or should have known thagthction would have been brought
against it, but for a mistake concerning the proper party's identity.

FRCP 15(c)(1). Plaintiffs’ amended complaint does not meet these requirements. First, ng
in the express language of Washington’s statutienatations for personal injury torts allows th
relation back of thastatute. RCW 4.16.080(2).

Second, neither the racial discrimination iaior the claim of failure to properly train
and supervise contained in the amended complaasonably can be samlarise out of the
conduct, transaction, or occurrence set out irotiggnal complaint. Irconsidering whether an
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amendment relates back to the original compléiet,Court “considers ‘whether the original aj
amended pleadings share a common core of opetaitts so that the adverse party has fair
notice of the transaction, occurrenoeconduct called into questionl’bng v. Ford Motor Cq.
2008 WL 2937751, at *4 (D. Az. July 23, 2008) (quotinijlartell v. Trilogy, Ltd, 872 F.2d
322, 325 (9th Cir. 1989)).

“Relation back does not offend the noticdies underlying a state of limitations if
the original complaint fairly discloses the general fact situation out of which the new claim{
arise.”Marsh v. Coleman Co., Incf74 F.Supp. 608, 612 (D. Kan. 1991) (citing 3 James W.
Moore & Richard D. FreeMoore’s Federal Practicd 15.15[2] at 15-144, 145 (1985)).
“Amendments will relate back if they only flesht the factual details, change the legal theory
or add another claim arising out of the same transactomuyience or conductldl. (citing
Moore,suprg at 1 15.15[2] at 15-148—15-15Fe alsdrakatos v. R. B. Denison, In&93
F.Supp. 942, 945 (D. Conn. 1980). “Relation back is denied those amendments which areg
on entirely different facts, transactions, and occurrendatsh, 774 F.Supp. at 612 (citing
Holmes v. Greyhound Lines, In€57 F.2d 1563, 1566 (5th Cir. 1985)).

Also “critical” in determining whether refian back is appropriate, is “whether the
opposing party was put on notice regagdthe claim raised thereintolmes 757 F.2d at 1566;
Long 2008 WL 2937751, at *4 (“The fundamental gigsis whether the defendant has beer
put on notice with regard to the claim agaimsh raised by the amended pleading.”) (quoting
Rural Fire Protection Co. v. HepR66 F.2d 355, 362 (9th Cir. 1966))ore specifically, “[t|he
principal inquiry is whether adequate noticelad matters raised in the amended pleading hal
been given to the opposing party by the generalsiaichtion alleged ithe original pleading.”

Union Carbide Corp. v. Montell N.\944 F.Supp. 1119, 1140 (S.D.N.Y. 1996) (citations and
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internal quotations omitted).

Plaintiffs’ original complaint makes no mewni of race or racial discrimination. Nor do
it allege any failure on the past the City of Battleground or Beground Police Department t(
train or supervise its police ofirs. The racial discriminatiomd failure to train and supervise
claims are entirely different clais, requiring different facts. Becsrithey do not merely “flesh
out the factual details, change the legal theor add another claimiamg out of the same

transaction, occurrence or conduthe original complaint’s clans did not provide adequate

notice to the individually named police officerstbé matters raised in the amended complaint.

Union Carbide 944 F.Supp. at 1148arsh, 774 F.Supp. at 618ge alsd’ejic v. Hughes
Helicopters, InG.840 F.2d 667, 675 (9th Cir. 1988) (atjscrimination claim in the amended
complaint time-barred, because that claim wdsedn distinct from the original complaint’s
race discrimination claim, and the original cdaipt contained no hint of age discrimination);
Fitch v. R.J. Reynolds Tobac&y8 F.Supp. 1046, 1048 (S.D.N.Y. 1987) (no allegation of sq
discrimination contained in original claim, atigerefore the new allegat did “not arise from
the same type of discrimination complained oR})zzo v. WGN Cont’l Broad. G&01 F.Supp.
132, 134 (N.D. Ill. 1985) (no referead¢o facts indicating sex dismination in original claim
alleging age discrimination).

Third, plaintiff has not met the requiremenfd=RCP 15(c)(1)(C) as to the individually
named police officers. FRCP 15(c)(1)(C) “igtbnly vehicle through wbh a plaintiff may
amend his complaint, after a statute of limdatperiod has run, to accurately name a defend{
who was not correctly named in the pleggdbefore the limitation period had rurG’F. Co. v.

Pan Ocean Shipping C&3 F.3d 1498, 1501 (9th Cir. 1994) &tibn omitted). That rule “is

meant to allow an amendment change the namepaftg to relate back to the original complaint
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only if the changing-+ is the relsof an error, such as a smomer or misidentificationWayne
v. Jarvis 197 F.3d 1098, 1103 (5th Cir. 1998). Ae theventh Circuit has explained:

A plaintiff may usually amend his compta under Rule 15(c)[(1)] to change

the theory or statute undehich recovery is soughtr to correct a misnomer

of plaintiff where the proper party plaintiff is in court; or to change the
capacity in which the plaintiff sues; orsabstitute or add gdaintiff the real

party interest; or to adadditional plaintiffs where the action, as originally
brought, was a class action. Thus, amendment with relation back is generally
permitted in order to correct a misnomer of a defendant where the proper
defendant is already before the cound éhe effect is merely to correct the

name under which he is sued. Buteav defendant cannot normally be
substituted or added by amendmentratfte statute of limitations has run.

Worthington v. Wilsom8 F.3d 1253, 1256 (7th Cir. 1993) (citation omittes#le also Wilsqr23

F.3d at 563.
FRCP 15(c)(1)(C), accordingly, requires ttiare be a “mistake”, rather than “simply
not knowing who to sue Flagen v. Williams2004 WL 6893708, at *6 (D. Ore. Dec. 4, 2014)

(citing Smith v. City of Akrord76 Fed. Appx. 67 (6th Cir. April 6, 2012ge also Waynd 97
F.3d at 1103 (11th Cir. 1999) (“Because [plaingfffack of knowledge fgarding the originally
named defendants’ identities] was not anem@anisnomer, or a misidentification, his
amendment does not come withinl&a5(c)(1)(C)].”). As such, th]ost courts have held that
substituting a John Doe Defendant with a naibeténdant is not correcting a ‘mistake’ and
therefore does not relate back to the original compldidagen 2004 WL 6893708, at *5 (citing
cases).

This case is not one in wii@laintiffs failure to includehe individually named police
officers in their original complatrwas due to a misnomer or naentification. Rather, similar tqg
the factual situation fadeby one district court:

Here, the individual officers were notsnamed. They were not named at all,

and they cannot be named after tiattion period has expired. Plaintiff
knew from the day she was detained kg police that individual officers had
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taken the action she complains of, but made no attempt to identify them in the

complaint or to otherwise signal her intémtseek redress from them. . .. The

court will not permit relation bacsf the proposed amendment because

plaintiff seeks to add new defendartte existence of whom she had known

about since the day she was arrested . . . .

Pembroke v. City of San Rafa&994 WL 443683, at *3 (N.D. Cal. Aug. 2, 1994) (internal
citations omitted). Likewise, plaintiffs hak@own since the date Mr. Bondurant was arresteqg
that individual police officers lthtaken the actions they now cdaip of, but they did not until
July — or at the very earliest April — of thisar seek leave to amend. FRCP 15(c)(1)(C) does
allow them to do so now thatdtstatute of limitations has run.

Plaintiffs, furthermore, haviailed to satisfy the requiremeot FRCP 15(c)(1)(C)(i) that
the individually named police officers receiveotice of the action within the time provided fo
serving the summons and complaint by FRCP 48eg Wilson23 F.3d at 562-63. Plaintiffs
cause of action was filed with this Court @otober 7, 2015, after having been removed from
state court But because plaintiffs did not seekairid the individually named police officers
until at least April 27, 2016, none of those officerseived the requisite notice within the time
period provided by FRCP 4(mNor is there any showing thany of the named police officers
“knew or should have known thiie action would have beendoight against [them], but for a
mistake concerning the proper partigdsntity.” FRCP 15(c)(1)(C)(ii).

CONCLUSION

Because the statute of limitations has ruttwespect to plaintiffs’ cause of action, and

the amendments they seek to make to theifr@igomplaint do not satisfy the requirements fi

2 The complaint itself was filed in state court on September 22, 2015. Dkt. 1-1.

3 Prior to December 15, 2015, FRCP 4(m) required that the summons and complaint be servé@@vitairs of
the filing of the complaint. As dbecember 15, 2015, the time period $erving the summons and complaint was
reduced to 90 days. Regardless of which time period applies, in either case plaintiffssdiekrtotadd any of the
individually named police officer until well aft¢he period required by FRCP 4(m).
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relation back under FRCP 15(c), amendment ottmplaint would be futile, and therefore the
should not have been granted leave to amend it.

Accordingly, defendants’ motion for recaderation (Dkt. 65) is GRANTED. The order
granting plaintiffs’ motion to amend their comipia(Dkt. 63) is REVERED. Plaintiffs’ motion
to extend discovery (Dkt. 37) and motion to cainf®kt. 50), as well adefendants’ motion for
summary judgment (Dkt. 40), therefoese RE-NOTED foconsideration oseptember 30,
2016.* As noted above, pending the Court's finaings on those motions, a new scheduling
order in this case will be issudd.light of this Order reversinthe grant of leave to amend thei
original complaint, the motion to serve @#r Cunningham by publicahdhey recently filed
(Dkt. 78) is DENIED asvell as being moot.

DATED this 23rd day of September, 2016.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge

“ Because briefing on these motions already has beerleteathe Court does notyere any additional briefing
in regard thereto at this time.
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