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racias v. Department of Corrections et al

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT TACOMA
JOJO EJONGADEOGRACIAS
CaseNo. C15-5784RIB-TLF
Plaintiff,
V. ORDERGRANTING EXTENSION,
DENYING MOTION TO APPOINT
DEPARTMENT OF CORREUTIONS, ET. COUNSEL, ANDDENYING
AL., MOTION TO STAY AS MOOT
Defendans.

The District Court has referred this 42 U.S.C. § 1983 action to UniitdesSMagistrate
Theresa L. FrickeCurrently before the Court is plaintiff"lotion for Extension of Time to Filg
2"Y Amended Complaint” (Dkt. 63), “Motion for Appointment of Counsel” (D8&), and
“Motion to Stay While Appeal is Pending Minth Circuit Court of Appeals(Dkt. 71).

On August 11, 2017, defendant Donald Holbréitdd a Motion to Dismiss plaintiff's
complaint as against him. Dkt. 50. On November 2, 2017, the undersigned &s&eport and
Recommendation recommendidigmissal of plaintiff’'s complaint as against defendant
Holbrook.Dkt. 60. On November 27, 2017jdirict Judge Robert J. Bryan issued an order
adopting the Report and Recommendation to the extent that it reconthtesiehessal of the
claims asserted against defendant Holbrook but provided thatfpl#iite chooses, may file a
second amended compiabn or before December 15, 2017. Dkt. 62. On December 6, 2017
plaintiff filed a Notice of Appeal of Judge Bryan’s ordBikt. 64), a‘Motion for Extension of
Time to File 2 Amended Complainit,(Dkt. 63) and & Motion for Appointment of Counsel
ORDER GRANTING EXTENSION, DENYING MOTION
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(Dkt. 65).0n January 8, 2018, plaintiff filed a “Motion to Stay While AppsaPéending in
Ninth Circuit Court of Appeals.” Dkt. 71. The Court will address eachanan turn.

l. Motion to Appoint Counsel

Plaintiff moves for an order appointimgunsel. Dkt. 65Plaintiff stateghat he is unable
to afford counsel and due to the complexity and number of defendants imatineduit he has g
limited ability to identify the liable defendants’ names and addsekkdlaintiff asserts that
counsel will be able talentify specific persons or people liable and the level ailialvhich
will require further investigatiorid. He further indicates that he believes medical expert
testimony will be necessary to testify to the effects of his allegedea and mentdiealth
history and that crossxamination of withesses may be required, and that counsel witldéoa
distinguish the “issue of question and how it applie [sic] to eacdndaht.”ld.

No constitutional right exists to appééd counsel in a § 1983 amwt. Storseth v.
Sellman, 654 F.2d 1349, 1353 (9th Cir. 198%9¢ also United Satesv. $292,888.04 in U.S,
Currency, 54 F.3d 564, 569 (9th Cir. 1995) (“[a]Jppointment of counsel under this sétion
discretionary, not mandatory.”n “exceptionakircumstances,” a district court may appoint
counsel for indigent civil litigants pursuawot28 U.S.C. § 1915(e)(1)Rand v. Roland, 113 F.3d
1520, 1525 (9th Cir. 19979yerruled on other grounds, 154 F.3d 952 (9th Cir. 1998) (emphas
supplied.)To dedde whether excejmnal circumstances exist, th@@t must evaluate both “thg
likelihood of success on the merits [and] the ability of the pagtido articulate his claimso
sein light of the complexityof the legal issues involvedWilborn v. Escalderon, 789 F.2d 1328
1331 (9th Cir. 1986) (quoting/eygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983} plaintiff
must plead facts that show he has an insufficient grasp of hisccteelegal issue involved, ar

an inadequate ability to articulatee factual basis of his clairAgyeman v. Corrections Corp. of
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America, 390 F.3d 1101, 1103 (9th Cir. 2004). Althowgbro se litigant may be better served
with the assistance of counskeing better served by a lawyer as opposed to beingse
litigantis not thelegal criteria See Wilborn, 789 F.2cat 1331;Rand, 113 F.3d at 1525.

The Court finds that plaintiff's alleged reasons do not constéuteptional
circumstances that warrant appointment of coufdaintiff's pleadings appear to demanagé
an adequate ability to articulate his claipns se. Although plaintiff asserts the issues in this
case are “complexhehas notdemonstrateds such but, rather, his complaint appears to
articulate relatively stight-forward claims of alleged e Process and Eighthmendment
violations.Plaintiff claims he requires counsel to assist him in identifyimdylacating various
defendants. However, plaintiff makes no effort to explain wHattsf if any, he has made to
identify or locate the individualhe names or seeks to name as defendants. The fact that pl
believes prosecution of this case would be easier with the assistamasél does not establis
anexcepional circumstance that would justify appointing counsel in this.&ees Wilborn, 789
F.2dat 1331.Furthermore, laintiff has also not shown a likelihood of success on the mitits

Accordingly, paintiff's Motion for Appointment of CounséDkt. 5) is denied.

. Motion for Extension of Time

Plaintiff statedhe needs additional time tonduct research and requests an extensior
60 daysld. Defendantioes nobppose the extension. Di&S. Accordingly, plaintiff’s motion is
granted to the extent that he may have uxpilil 9, 2018, to file a second amendedmplaint.

However, the Court also notes that defendant Bill Hamby has hbega served in this
case and that the Attorney General’s Office has notified thet @@t Mr. Hamby has retired
and no longer works for the Department of Corrections oBtate of Washington. Dkt. 48.

Accordingly, to the extent plaintiff includes Bill Hamby as a defnt in his second amended
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complaint, he is directed to provide the Court with a last knownead for Mr. Hamby so that
service may be properly effected

[l Motion to Stay While Appeal is Pending

Plaintiff moves to stay all proceedings while his appeal of dBigan’s order is
pending Dkt. 71. Plaintiff requests that all proceedings be stayed pendiagision on his
appealld. On January 24, 2018, the Cbaf Appeals issued an order dismissing plaintiff's
appeal for lack of jurisdictigrbecauséhe trial court’sorder dismissing plaintiff’s complaint
(Dkt. 62) was not final or appealable. Dkt. Hi8light of the Court of Appeal®rder dismissing
plaintiff's appeal there isnoappeal currentlpending. Mr. Ejongdeograciasmotionto stay
(Dkt. 71)is thereforedenied as moot.

Accordingly, it iSORDERED that:

(1) Plaintiff’'s Motion for Appointment of Counsel (Dkt. 65)¥ENIED.

(2) Plaintiff’'s Motion for Extension of Time (Dkt. 63) ISRANTED. Plaintiff may have
until April 9, 2018, to file a second amended complaifd.the extent plaintiff
includes Bill Hamby as a defendant in his second amended comptistdirected
to provide the Court with a lakhown address for Mr. Hamby.

(3) Plaintiff’'s Motion to Stay While Appeal is Pending (Dkt. 71pENIED as moot.

Datedthis 7thday of February, 2018.

e 5 ke

Theresa L. Fricke
United States Magistrate Judge
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