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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
MICHAEL LINS,
. CASE NO.3:15-cv-05849DWC
Plaintiff,
V. ORDER REVERSING AND
_ REMANDING DEFENDANT’ S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS
Commissioner of Social Securjty
Defendant.

Plaintiff Michael Linsfiled this action, pursuant to 42 U.S.C. § 405(g), for judicial
review of Defendans denial of Plaintiffs applicaton for disability insurance benefitsDIB”).
Pursuant to 28 U.S.C. 8§ 636(c), Federal Rule of Civil Procedure 73 and Local RulE3ViJR
the parties have consented to have this matter heard by the undersigned MaljidgaSee
Dkt. 5.

After considering the record, the Court concludes the Administrative Law JUslg#’)
erred wherhefailed tofully develop the record regardingrDHayness opinion Plaintiff
requireda neurological evaluation to determine Plaintiff's diagngsasticularly where the ALJ
afforded great weight to DdamedHayness opinion.Had the ALJully developed the record,

the restlual functional capacity RFC’) may have included additional limitations. The AdJ
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error is therefore harmful, and this matter is reversed and remanded pursuargrceskntr of
42 U.S.C. § 405(g) to the Acting Commissioner of Social Secu@gr(imisioner”) for further
proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnMay 29, 2012, Rintiff filed an application foDIB, alleging disability as d¥larch
18, 2002 SeeDkt. 11, Administrative Record AR”) 17. The application was denied upon
initial administrative review and on reconsideratidR 17. A hearing was held beforslJ John
W. Rolph on March 31, 2014AR 17.At the hearing, Plaintiff amended the allegetset of
disability dateto December 30, 2010. AR 1in.a decsion dated April 252014 the ALJ
determinedPlaintiff to be not disablecbeeAR 17-27. Plaintiff s request for review of the Als)
decision was denied by the Appeals Council on September 25, 2015, rtiekifigIs decision
the final decision of the Commission&eeAR 1; 20 C.F.R. § 404.981, § 416.1481.

In Paintiff’'s Opening BriefPlaintiff maintains the ALJ errelaly: (1) using the wrong
legal standard at Step Five of the sequential evaluation pr@2essproperly considering
Plaintiff' s credibilty; (3) failing to properly consider the lay witness testimaayd (4)failing to
more fully develop the record aswo. Hayne&s medical opiniorPlaintiff requireda
neurological evaluation for a diagnosis. Dkt. 18, p. 4.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the AlsJfindings are based on legal error or not supported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (th

Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
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DISCUSSION

Whether the ALJ Was Required to Further Develop the Record Regarding
Dr. Hayness Opinion Plaintiff Required a Neurological Evaluation.

Plaintiff argues the ALJ erred by failing tiolly develop the record as to Dr. Hayrses’
opinion regardindPlaintiff sneed for a neurological evaluation, referral, and diagnosis. Dkt
pp. 13-15.The Court agrees.

Dr. Haynedestified as anonexaminingneurologicaimedical epert at Plaintiffs
hearing AR 52-55. AlthoughDr. Haynednitially testified there was sufficient evidence of
record to offetestimony regarding Plainti§ medical statuseeAR 52, helatertestified“what
is very obviously lacking here are the diagnosay specialty cafeand “as [the ALJ] pointed
out, the gaps in the care at the specialty level is lackifgAR 53. Although Dr. Haynes agair
noted ‘gaps in the record and ‘dack of a proper diagnosis, and a pretty scanty treatment
record, he opined Plaintiff would require “seizure precautions” for work limitationsuatiolg
no commercial driving, heights, moving machinery, and power tools. AR 54. At thedjearin
counsel for Plaintiff asked Dr. Haynes, “Given the gaps that are in thelyecauld you feel it
appropriate that there be a neurological evaluatiofi Dr.?Haynes respondedyell, yeah. |
think that’'s what | said. | guess | didn’t say it loudly enough and clear enough,despeeialty
care and preferably, at a referral leV&lR 55.

The ALJafforded"greatweight’ to Dr. Hayness opinion, finding, in part

Dr. Haynes opined that the claimant is precluded from commercial driving,

working at heights or with moving machinery, or power tools. Dr. Haynes

testified that due to theatk of records he was unable to assess any physical

(exertional) restrictions. Dr. Hayrnespinion is granted great weight; when the

claimant does get a migraine such restrictions are reasonable.

AR 25. In addition, the ALJ noted:
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Impartial medical expérJames M. Haynes, MD, a board certified neurologist,
testified that there are a ‘multitude’ of ways to manage the claimara$abbes

and he needs better, more specialized neurological care. He testified that the

claimant’s reliance on [a medication] Haely become part of the etiology of his
headaches, causing rebound headadbdedHaynes testified that due to the lack

of specialty[] treatment there is not adequate information and the claimant does
not meet a listing.

AR 24. Finally,at several pas of theopinion,the ALJ commented on the lack of treatm

records, notinghe medical records weflguite sparse seeAR 24, there werémassive gaps in

treatmernit, seeAR 25, the “gap of over two years in treatment recorde€AR 21, the “singlg
instance of treatment in 201geeAR 24,and“[n]Jo exam records [to] accompany” a change
medicationsseeAR 24.

An ALJ has the duty “to fully and fairly develop the record and to assure that the
claimants interests are consideredonapetyan v. Halte242 F.3d 1144, 1150 (9th Cir. 2001
(citations omitted):Ambiguous evidence, or the ALJ’s own finding that the record is inade
to allow for proper evaluation of the evidence, triggers the ALJ’s duty to conduct an agierg
inquiry.” 1d. (citing Smolen v. ChateB0 F.3d 1273, 1288 (9th Cir. 1996)) (quotationstted).
The duty to fully and fairly develop the record may be discharged “in several welysling:
subpoenaing the claimant’s physicians, submitting questions to the clamphapsicias,
continuing the hearingyr keeping the record open after the hearing to allow supplementati
the record. Id. at 1150 (citingridwell, 161 F.3d at 6023molen80 F.3dat1279).

In Tonapetyanthe Ninth Circuit held that an Alsldecision should he been reversed
because he failed to further develop the record when he halgadly on amedical examinés
testimony, which wa%equivocal”’and expressettoncern over the lack of a complete record
upon which to assess [plainté]’ mental impairmerit Id. at 1150-51The medical examiner

testified the evidence showed that plaintiff Wasmewhat depressebut “resisted concluding

14

PNt

b in

N

juate

pri

bn of

that she did or did not suffer from schizophrenia, however, suggesting that he hemddd seq
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more evidence of that and a more detailed explaratioom the plaintiffs treating doctorld.
at 1150. The medical expert ultimately diagnosed the plaintiff with only mild depnedut
“[o]nly when pressed by the ALJdnd still hé‘remained equivocal throughout his tesbiny.”
Id. When asked whether a more complete report from the plaintiff’'s doctor woetd bif
opinion, the medical expert responded that it would, i€larified her symptom$.d. In his
written opinion, the ALJrelied heavily on [the medical expesi testimony, adopting his
diagnosis of mild depression as well as laisticisms' of the incompleteness of the plaintgf’
treating doctorsopinions.ld. The Ninth Circuit reversed, holding th4g]iven this reliance, thg
ALJ was not free to ignore [the medical exfg@reéquivocations and his concern over the lack
a complete recortinor should he have ignorethe [medical exper$ specific recommendatior
that a more detailed report from [the treating doctor] be obtaitekcat 1150-51.

Here, amnoted by Plaintiff,he case before the Court presents similar tact®napetyan
Although Dr. Haynes initially testified the evidence of record permitted hiorto & medical
opinion regarding Plaintif§ limitations,seeAR 52, Dr. Haynes’s subsequdastimonybecame
indefinite and indecisive-de notedseveral gaps in the medical record, ‘teeanty treatment
record, and the lack of diagnosis in the recoB®eAR 53, 54.He alsatestified Plaintiffs
allegation of disabling pain due to the headadk&unusual” and fvhat [Plaintiff is] describing
is one of the worst cases of [a] migraine,if that s what it is....” AR 53 (emphasis added).
Finally, Dr. Haynes noted the lack of specialty care, observed theta analtitude of ways to
manage headache a.subspecialty within the specialty of neurologgidtestified a
neurological specialist and referral would be appropt@thagnose PlaintiffSeeAR 52-55. As
in Tonapetyanthe ALJ heré clearly relied heavily ohDr. Hayness testimony in concluding

Plaintiff was not disabledadopting Dr. Haynes'’s opined limitations and affording his opinio

of

N

=]
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“great weight. SeeAR 25;see alsdlonapetyan242 F.3d at 1150-51Given this reliance, the
ALJ was not free to ignoreDr. Hayness equivocations, observations over tearthof medical
records and recommendation Plaintiff obtain a neurological evaluation to obtain a dia@ies

Tonapetyan242 F.3d at 1150-5This is particularly true, where, as here, Al identifiedthe

“gaps”in treatment athsparse medical records, and freeded these gaps to discount Plairdiff’

testimony.SeeAR 25. Instead, the ALJ had a duty to supplement the record to resolve the

ambiguities identified by the docterand noted by the ALJ—artle ALJs failure to do savas

error. See id.
“[H]armless error principles apply in the Social Security coritéttlina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prejudicial

claimant or‘inconsequential”’ to the AL§*ultimate nondisability determinationStout v.
Comni, Social Security Admin454 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674 F.3d at
1115. The determination as to whether an error is harmless requa&seapecific application
of judgment”by thereviewing court, based on an examination of the record faddout
regard to errorghat do not affect the partiesubstantial right§. Molina, 674 F.3d at 1118-19
(quotingShinseki v. Sander§56 U.S. 396, 407 (2009)).

Had the ALJmore fully deeloped the recordnd obtained a referral and diagnosis frg
a neurological specialist, the specialist may haffered an opinion regarding additional
functionallimitationsrelated toPlaintiff's headaches. Consequently, the ALJ may have incly
additional limitations in the RFC and in the hypothetical questions posed to the vocational
expert.SeeTonapetyan242 F.3d at 1150-5finding that the AL3 failure to fully develop the
record was not harmlessee alsdtruck v. Astrue247 F. App’x 84, 86 (9th Cir. 20073gmé;

Tate v. AstruelNo. CV 11-3213 CW, 2012 WL 1229886, at *6 (C.D. Cal. Apr.12, 2012) (fin

5iS.

to the

m
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the ALJ erred in not further developing record whba medical expeftsuggested that it was
difficult for her to form an opinion with respeto Plaintiffs disability andtheultimate
assessment of Plairftis RFC washighly equivocal). As the ultimate disability determinatior
may have changed, the AlJerror is not harmless and requires revelsalina, 674 F.3d at
1115.

. Whether the ALJ Properly Considered the Lay Witness Testimony

Plaintiff alsomaintainsthe ALJ erred by failing to properly weigh tlay witness
statements submitted by Plaingfimother, Diana Lins. Dkt. 14, pp. 9-IMIs. Lins completed a
third party function report on July 8, 2012 and a seizure questionnaire on December 15, 3
SeeAR 212-20; 245-46Ms. LinsobservedPlaintiff is “unable to walk, drive, [and] provide
personal care . when symptomatit AR 212, see alspe.g, AR 212-20 (offering her opinion
throughout regarding Plaintiff's functional limitations§he alsstatedon a “bad day [Plaintiff]
sleeps, vomits, criesind hetalways tries to have someone with him due to rapid onvge€h

he is out of the house. AR 213, 215-16.

1012.

Lay testimony regarding @daimants symptomsis competent evidence that an ALJ must

take into account,” unless the ALJ “expressly determines to disregard stciotgsand gives
reasons germane to each witness for doinglsawis v. Apfel236 F.3d 503, 511 (9th Cir. 200
In rejecting lay testimony, the ALJ need not cite the specific record as |Giaggasbly
germane reasohfor dismissing the testimony are noted, even though the ALJ datstearly
link his determination to those reasons,” and substantial evidencetsuiy@oALJs decision.
Id. at 512. Av ALJ may discredit lay testimony if it conflicts with medical evidertcs,it cannot

be rejected as unsupported by the medical evid&emtewis 236 F.3cat511 (noting a ALJ
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may discount lay testimony thatonflicts with medical eviden&g (citing Vincent v. Heckler
739 F.2d 1393, 1395 (9th Cir. 1984).

Here, the ALJ rejected the lay witness statemé&Ms. Ling findingin full: “Third party
function reports offered by the claimanthother are granted little weight; they are inconsistg
with the objective findings of Drs. Mayers and GaffieldR 25 (citation omitted)

First, Plaintiff contends the ALidnproperlyimplied Ms. Lins’'sstatemers should be
discounted simplyecause she is Plaintdfmother.SeeDkt. 18, p. 12. fie Court agre€yt]he
fact that a lay witness is a family member cannot be a ground for rejeigtiogtter testimoriy
Smolen v. ChateB0 F.3d 1273, 1289 (9th Cir. 1996). However, nothing in the $thrief
finding regarding Ms. Ling statementsuggests or implies he rejected Ms. Leminions
because of her familial relationship with Plaintiff. Thus, the Court finds nowrtiothe ALJ'S
treatment of Ms. Lins statement on this basis.

SecondpPlaintiff maintainghe ALJs findng “does not provide this court witspecific
facts to determine what objective findings of the two consultative examinszsrwensisterit
with Ms. Lins’s report. Dkt. 18, p. 12. The Court agrees. As noted almmamsistency with
medical evidence ig germane reason forsdbunting lay witness testimoryeel_ewis 236 F.3d
at511. But, here, the ALJ dismissed Ms. Lins’s written statement in a conclusognfashi
without any explanation regarding what portion of Ms. Lsrig'stimony was inconsistenttvi
what portion of the “objective findings of Drs. Mayers and Gaffield”. AR 25. Thus, bethes
ALJ did not givegermaneeasons supported by substantial evidence in the record for rejed
Ms. Lins's statement, the ALJ also erred in dismissing Ms.’Eilay witness statemerfbee

Hughes v. Comm’r of Soc. Sec. Adndi®3 F. App’x 218, 221 (9th Cir. 2010) (finding the AL

ting

[
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erred in offering only conclusory statements to reject lay witness testinidrug, upon remand
the ALJ shall also reconsider thagy/lwitness testimongf Ms. Lins.

II. Whether the ALJ erred by failing to provide clear and convincing reasons
supported by the record to find Plaintiff lacked credibility.

Plaintiff alsocontends the ALJ failed to give clear and convincing reasons fotingjec
Plaintiff' s testimony about his symptoms and limitations. D& .pgp. 11-14. Absent evidence pf
malingering, an ALJ must provide clear and convincing reasons to reject amffaitestimony.
Lingenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir. 20qduotingBunnell v. Sullivan947
F.2d 341, 344 (9th Cir. 1991))General findings are insufficient; rather, the ALJ must identify
what testimony is not credible and what evidence undermines the clarmamiplaints. Lester
v. Chater 81 F.3d 821, 83@®" Cir. 1995).

In this case, the ALJ found Plaintiff's testimony concerning the intensgtgistence, and
limiting effects ofhis sympbms to be not entirely credibl§eeAR 22, 25-26. Tie ALJalso
found, in part, “thdack of treatment, includindie massive gaps in treatment, even if the
claimant did not have insurance, indicate that his headaches were intermittet &nbe
controlled with the use of his medications .... [f]or all of these reasons, the clarabegations
are not fully credil@.” AR 25. In light ofthe ALJ s errorin fully developing the record as to the
medical evidence, theredibility of the Plaintiffs statementsecessarilynustbe reviewed
particularly where, as here, the ALJ rejected Plaistgtatements basedpartupona lack of

medical evidencand treatmeniSeeAR 22-25. Thus, upon remand, the ALJ should reconsider
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Plaintiff' s alleged symptoms anew as necessitated by further consideration of the medica|

opinion evidencé.

. Whether the ALJ Properly Evaluated Siep Five of the Sequential Evaluation|

Finally, Plaintiff avers the ALJ employed the wrong legal standard at Step Fiuegeq
legal standard dsnerely aburden of going forward instead of the burden shifting to the
Commissioner at Step FivBeeDkt. 18, pp. 4-5. Bciting theStep Five legal standartthe ALJ
stated:

Although the claimant generally continues to have the burden of proving

disability at this step, a limited burden of going forward with the evidences shift

to the Social Security Admistration. In order to support a finding that an
individual is not disabled at this stefhe Social Security Administration is
responsible for providing evidence that demonstrates that other work exists in
significant numbers in the national economy tha the claimant can do, given the

residual functional capacity, age, education, and work experience (20 CFR
404.1512(g) and 404.1560(c)).

AR 19 (emphasis added).

The Court agrees with Plaintsfinterpretation of the legal standard at Step Aive.
claimant cannot perform his or her past relevant workteg Bve of the disability evaluation
process the ALJ must show there are a significant number of jobs in the national ytdomom
claimant is able to dé&ee Tackett v. Apfel80 F.3d 1094, 1098-99t(eCir. 1999). But, the
Court finds no error with the ALS’recitation of the law governing the Commissiéburden

at Step FiveSeeAR 19.Indeed, directly after the sentence Plaintiff opposes, the ALJ recite

Commissionés burden at Step Fivasrequiring the Commissioner to establish claimants can

1 On March B, 2016, Social Security Ruling (“SSR”) 16-3p—Evaluation of Symptor
in Disability Claims—became effective, eliminatirtge term”credibility” from the Social
Security Administration’golicy, andclarifying “adjudicators will not assess an individgal’

overall character or truthfulne§sSeeSSR 163p,2016 WL 1119029, at *1, 10 (S.S.A. Mar. 16

2016). The ALJ’s January 2014 decision came nearly two years before SSR 16-3p. Thus
could not have employed the new SSR. Nevertheless, upon remand, the ALJ should add

d the

\~J

he
ress SSR

16-3p as part of the review regarding Plaintiff's alleged symptoms.
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perform other work existing in significant numbers in the national econBeeyidThis is
precisely what the law requires. Accordinglye Court finds no error with the AlsJiecitation
of the legaktandard at Step Five. Nevertheless, as discussed in Sestipng,had the ALJ
properlyweighed the medical evidendde RFC and hypothetical questions posed to the
vocational expert may have included additional limitatiehss changing the Step Five findin
if any. SeeAR 21-22, 74-89. Uporemand, the ALJ shall vevaluate the RFC and Step Five
findings.

CONCLUSION

JS,

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly,elendat’s decision to deny benefitsnsversedand
this matter isemandedor further administrative proceedings in accordance with the finding
contained herein.

Datedthis 28thday ofJuly, 2016.

o (s

David W. Christel
United States Magistrate Judge

S
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