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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MICHAEL WILLIAM KOCH,
o CASE NO. C165063 BHS
Plaintiff,
ORDER DENYDING
v. PLAINTIFF'S MOTION TO
PROCEED IN FORMA
UNITED STATES PAUPERIS AND DISMISSING
COMPLAINT
Defendant.

This matter comes before the Court on Plaintiff Michael Koch’s (“*Koch”)
application to proceeith forma pauperiand proposed complaint (Dkt. 1).

On January 25, 2016, Koch filed the instant motion and proposed complaint
challenging the constitutionality of 18 U.S.C. § 1153(a) and 25 U.S.C. § 180Koch
asserts that the term “Indian” in these statutes is unconstitutionally vleukoch was
convicted under these statutes and contends that the conviction must be vacated |
the statutes are void for vagueneks.

The Court may permit indigent litigants to procé&edorma pauperisipon

Doc. 5

because

completion of a proper affidavit of indigenc$see28 U.S.C. § 1915(a). The Court,
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however, has broad discretion in denying an application to pracdeana pauperis
Weller v. Dickson314 F.2d 598 (9th Cir. 1963)ert. denied375 U.S. 845 (1963). “A
district court may deny leave to procaedorma pauperisat the outset if it appears fro
the face of the proposed complaint that the action is frivolous or without méripati
v. First Nat'l Bank & Trust821 F.2d 1368, 1370 (9th Cir. 1987).

In this case, Koch’s complaint is without merit because the Ninth Circuit has
already rejected a challenge identical to Koch’sUmited States v. Broncheab97 F.2d
1260 (9th Cir. 1979), the defendant argued “that [§] 1153 is impermissibly vagued
it does not define the term ‘Indian’ and thereby permits arbitrary prosecutorial disc
in the prosecution of individuals for [8] 1153 crinfesd. at 1263. The court rejected
this argument and reasoned as follows:

Unlike the term “Indian country,” which has been defined in 18
U.S.C. [8] 1151, the term “Indian” has not been statutorily defined but
instead has been judicially explicated over the years. The test, first
suggested itUnited States v. Roger45 U.S. 567, 11 L.Ed. 1105 (1845),
and generally followed by the courts, considers (1) the degree of Indian
blood; and (2) tribal or governmental recognition as an Indiaited
States v. Dodgé38 F.2d 770, 786 (8th Cir. 1976grt. denied429 U.S.
1099, 97 S.Ct. 1118, 51 L.Ed.2d 547 (1977) (enrollment and one-fourth
Indian blood; F. Cohen, Handbook of Federal Indian L&¥1942);See
United States v. Indian Boy, 65 F.2d at 594 (enrollment and residence);
United States v. LossiaB37 F.2d 1250, 1251 (4th Cir. 1976) (enrollment
and three-fourths Indian blood)zure v. United State248 F.2d 335, 337
(8th Cir. 1957) (enrollment).

We therefore believe that the term “Indian,” as judicially developed
from 1845 to the present, “has a meaning sufficiently precise for a man of
average intelligence to ‘reasonably understand that his contemplated
conduct is proscribed.United States v. Mazurid19 U.S. at 553, 95 S.Ct.
at 715-716. Moreover, we note that Broncheau admitted that he was an
enrolled Indian at the time his guilty plea was entered and has never
suggested that he did not understand the term “Indian” as it applied to him.

M

ecau

retion

In addition, the record shows that the district judge, who had lived in the
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community and was acquainted with the Broncheau family, identified
Broncheau as an Indian. Aslimited States v. Mazuri¢he distinction
between Indians and non-Indians was commonly understood and readily
made by all concernettl. at 553 n. 10, 95 S.Ct. 710.

Contrary to Broncheau’s assertion, merely because the term “Indian”
has been judicially defined on a casezésebasis does not render [8] 1153
impermissibly vague as applied to him. The standard for determining who
is an Indian has been adequately established by judicial decision. The
prosecution of Broncheau was neither arbitrary nor irrational under the
circumstances.

Broncheay 597 F.2d at 1263-64 (footnotes omitted). Therefore, the Court concludes

that Koch’s challenge to the statute in general is without merit.

In the event the court finds that dismissal is warranted, the court should grar
plaintiff leave to amend unless amendment would be fuilminence Capital, LLC v.
Aspeon, InG.316 F.3d 1048, 1052 (9th Cir. 2003). In the alternative to a general

challenge to a statute, a party may also challenge the statute as it applies to that p

1t the

arty. In

other words, Koch may challenge the definition of “Indian” as it applies in his specific

case. However, the fact that Koch pled guilty to the underlying chabges any factual
challenge to Koch'’s convictionrMenna v. New Yorld23 U.S. 61, 63 n.2 (1975)
(reasoning that a voluntary and intelligent guilty plea, by establishing a reliable
admission of factual guilt, “removes the issue of factual guilt from the case” and,
therefore, “renders irrelevant those constitutional violations not logically inconsiste
with the valid establishment of factual guilt and which do not stand in the way of
conviction.”) Therefore, the Court concludes that any amendment challenging the

constitutionality of the relevant statutes would be futile. The doENIES Koch’s

! See Koch v. Thoma€ause No. 14-5046RBL (W.D. Wash) (Kochabeapetition).

ORDER- 3



10

11

12

13

14

15

16

17

18

19

20

21

22

motion to proceeth forma pauperigDkt. 1) andDISM I SSES Koch’s complainwith
prejudice. The Clerk shall close this case.
IT ISSO ORDERED.

Dated this I day ofFebruary, 2016.

L

BE\N%MIN H. SETTLE
United States District Judge
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