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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 DAVID TROUPE,

e CASE NO.3:16CV-05077RBL-DWC
11 Plaintiff,

ORDERCONTINUING
12 V. DEFENDANTS’ MOTION FOR

13| EDWARD WOODS et al., SUMMARY JUDGMENT

14 Defendars.

15

16 The District Court has referred this action, filed pursuant to 42 U.S.C. § 1983, to Upited

17 || States Magistrate Judge David W. Christel. Plaintiff David Troupe, protgedi seandin
18 || forma pauperisinitiated this civil rights action on February 1, 20D&t. 1. Plaintiff filed a
19 || Motion to Stay Summary Judgment (“Motion”) on July 14, 2016, requesting the Court stay

20 || Defendants’ Motion for Summary Judgment to allow Plaintiff to conduct discoiéey.review

1%

21 | of the record, the Court finds discovery is neceskarilaintiff to develop affirmative evidenc
22 | to respond to Defendants’ Motion for Summary Judgment. Therefore, the Motion is granted.
23

24
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BACKGROUND

On April 22, 2016, Defendants filed a Motion to Revoke Plaintiff §orma Pauperis
Status and Dismiss this Action as Frivolous (“Motion to Revoke”). Dkt. 26. Defendsats a
filed a Motion to Stay Case Pending a Decision on Defendants’ Motion to Revoke (“Mwtio
Stay”). Dkt. 31. On May 31, 2016, the Cograntedin-part the Motion to Stay, staying
“discoverypending further order from this Court.” Dkt. 42, p. 3. On June 17, 2646,
undersigned entered a Report and Recommendation recommending the Motion to Revok
denied. Dkt. 51" After the undersigned enteréite Report and Recommendatiddefendants
filed a Motion for Summary Judgment on June 21, 2@igying Plaintiff failel ta (A) exhaust
the administrative remedievailable to himas to all but one claim raised in the Comptaamd
(B) state a claim for which relief can be gted as to the remaining claimkt. 54.

Plaintiff seeks to havBefendantsMotion for Summary Judgmeastayed to allow him
to complete discovery. Dkt. 57. Defendants filed a Response arguing the Motion is yiatiohg
Plaintiff has not shown a continuance is appropriate under Federal Rule of Cietltn®&6(d)
Dkt. 62. Plaintiff filed a Reply on July 20, 2016. Dkt. 63.

DISCUSSION
Defendants assert the Motion should be denied because it was not timely filed. Dkt
Plaintiff's Motion was filed three days after the time for filing a tese to the Motion for
Summary Judgmemxpired Seel.ocal Civil Rule 7(d)(3). The Motion was, howevéled prior

to the date the Motion for Summary Judgment became ready for the Court’s caiosidSese

! The Honorable Ronald B. Leighton, the District Judge assigned to tkiseraered an order adopting t
Report and Recommendation and denying the Motion to Revoke on July 11, 201%6.0ktdge Leighton did not
lift the stay.
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Dkt. 54, 57 Further, as Plaintiff is incarcerated and proceegitngse he will be provided some
leniency regarding the timeliness of this Motidherefore the Court will consider the Motion.
Pursuant to Rule 56(a) of the Federal Rules of Civil Procedure, “the court stmll gr
summary judgment if the movant shows that there is no genuine dispute as toexngl faat
and the movant is entitled to judgment as a matter of ldawiever,Feder&aRule of Civil
Procedure 56(d) “provides a device for litigants to avoid summary judgment wiygmathesnot
had sufficient time to develop affirmative evidenddriited States v. Kitsap Physicians Serv.
314 F.3d 995, 1000 (9th Cir. 2002). Under Rule 56(d), if the nonmoving party “shows by
affidavit or declaration that, for specified reasons, it cannot presestéssential to justify its
opposition, the court may: (1) defer considering the motion or deny it; (2) allowdioiddin
affidavits or declarations or to take discovery; or (3) issue any other appeapdar.” Fed. R.
Civ. P. 56(d). In order to prevail under Rule 56(d), the party opgaimmary judgment must
make “(a) a timely application which (b) specifically identifies (c) relevafimation, (d)
where there is some basis for believing that the mébion sought actually exists Emp'rs

Teamsters Local Nos. 175 & 505 Pension Trust Fund v. CI8&sF.3d 1125, 1129 (9th Cir.

2004) (quotingVISA Int'l Serv. Ass'n v. Bankcard Holders of Af84 F.2d 1472, 1475 (9th Cir.

1986)). The Ninth Circuit has held a Rule 56(d) continuance “should be granted almost a$

matter of course unless the non-moving party has not diligently pursued discovery of th
evidence.’Burlington N. Santa Fe R.R. Co. v. The Assiniboine & Sioux Tribes of the Fort |
Reservation323 F.3d 767, 773—74 (9th Cir. 2003) (internal quotation marks and citations
omitted).

Here,becausaliscoveryhas beestayed Plaintiff has not had an opportunity to discoy
evidenceo “support [his] opposition” to the Motion for Summary Judgm8&etFed. R. Civ. P.

56(d). In his First Amended Complaint and Response to a previous motion filed by Defen
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Plaintiff stated he attempted to exhaust his administrative remedies, but wastorsasbéeresulf
of Defendants’ actions and the prison facility’s policleseDkt. 33, 41. In the Motion and
Reply, Plaintiff states he needs to gather evidence regarding his griexaarttdse grievance
process to respond to the Motion for Summary Judgment. Dkt. 57, 63. Plaintiff declares tl
Department of Corrections (“DOC”) does not have a grievance system foofribstclaims
alleged in his Complaint. Dkt. 6Blaintiff states B cannot gather DOC records showing he
exhausted all DOC remediesthout discoveryld. atp. 2.

As Plaintiff has shown discovery is necessary to adequately respond to Defendant]
assertion that Plaintiff failed to exhaust the administragweedies available to hinhe Court
finds Plaintiff has met th requirements of Rule 56(d) to allow discovery prior to ruling on
Defendants’ Motion for Summary Judgment. Accordingly, the Court gRdaistiff's Motion as
follows:

1. Theorder to stay disaveryis lifted-in-part. Plaintiff may engage in limited discove

related to the exhaustion of administrative remedies only.

2. Defendants’ Motion for Summary Judgment is continued to October 14, 2016.

3. Plaintiff's Response to Defendants’ Motion for Summauggment must be filed by

October 10, 2016. Defendants’ Reply is due by October 14, 2016.
4. The Clerk is directed to neote Defendants’ Motion for Summary Judgment (Dkt.
for October 14, 2016.
Dated thi28thday ofJuly, 2016.
it

David W. Christel
United States Magistrate Judge

54)
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