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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

KENNETH ALVAREZ, CAROL
SHELTER and RAUL FLORES,
Individual Providersn Washington,

Plaintiffs,
V.

GOVERNOR JAY INSLEE, in his

official capacity as Governor of the State
of Washington, PATRICIA LASHWAY,

in her official capacity as Secretary of the
Washington Department of Social and
Health Services, SERVICE
EMPLOYERS INTERNATIONAL

UNION HEALTHCARE 775 NW, a

labor organization,

Defendants.

21

22 | Union Healthcare 775 NW'’s (“Union” or “SBI775") Motion for Summary Judgment (Dkt.

231 91), the State Defendants’ Motion for Summamgigment (Dkt. 95), Plaintiffs’ Motion for

24 || Summary Judgment (Dkt. 100fited as corrected 104-1 alad unredacted at 107-7), and

This matter comes before the Court onflefendant Service Empyers International
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Plaintiffs’ Motion to Seal and/or Redact Danants (Dkt. 106). The Court has reviewed the
pleadings filed regarding the motions, and threaiming record, and is fully advised. Oral
argument is unnecessary to decide the motions.

Originally filed on February 11, 2016, Plaffgiare “individual provider|[s] . . . of
personal or respite care services” (“IP”) who paed by the State to pvide care for qualifying
disabled individuals. Dkts. 1 and 85. They astat they have been constructively forced tc
listen to Union presentations as a condition opkxyment in violation otheir First Amendmen
rights. Id. Plaintiffs seek declaratory and injuneixelief, and attorneys’ fees and codts.

Defendants now move to have the case sumyrdismissed. Dkts. 91 and 95. Plainti

seek to have summary judgment granted @i ttavor. Dkts. 100, rdéd as corrected 104-1,

refiled as corrected and unredacted as 107-7 theareasons provided glbefendants’ motions

(Dkts. 91 and 95) should beagted, Plaintiffs’ motion for sumary judgment (Dkts. 100, 104
and 107-7) should be denieahd the case dismissed.
. FACTS

A. IPs, STATE AND FEDERAL REQUIREMENTS, AND THE COLLECTIVE
BARGAINING AGREEMENT BETWEEN THE STATE AND UNION

The State offers services to certain Medicdigiae seniors and aduligith disabilities to
prevent them from having to enter institutional care, like nursing homes. Dkt. 97, at 2. S
these services include in-herpersonal care from IP$d. In order to get paid by the State, IR
must meet federal and State requirements. Ti8:2. In Washington #t includes: signing a
contract with the State about ttegms and conditions of their employment (usually at an init
contracting appointment, but ardracting appointment is notgeired), 5 hours of orientation
and safety training, 70 hours of basic training] &8 hours of continuing education each yea

Dkts. 105-2, at 17-40 and 114 and 111, at 2. The continuing education can be done onlir
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person. Dkt. 105-5, at 35. Many IPs do continuing education oritinand Dkt. 107-2, at 12.
An independent 26 U.S.C. 8§ 501 (c)(3) orgation and multi-employer welfare benefit plan
(which was created by Washington |&RCW 74.39A.360), SEIU Healthcare Northwest
Training Partnership (“Training Partnengt), schedules and providéhe training. Dkt. 93, at

As required by state law, all IPs are paraddingle statewide bargaining unit. RCW
74.39A.270; Dkt. 98, at 2. SEIU 775 was electedhgybargaining unit to be the “exclusive
bargaining representative” for Washington’s IBxXt. 98, at 2. Alkhe IPs are bound by the
terms of the Collective Bargaining Agreemer€@BA”) negotiated and aged to by the State
and the Union every two years. Dkts. 98, at 2 and 105-2 at 49.

It is difficult for the Union to reach and eonunicate with the IPs because IPs do not wo
or gather in a central locatiobuyt rather work in private hoas throughout Washington. DKkt.
98, at 3. According to the State,order “to facilitate vaintary communication between SEIU
775 and the bargaining unit members . . . aboistrumembership, rights, and benefits” (Dkt.
98, at 2), the State agreed in the 2015-17 CB&llaw a Union representative 15 minutes of
time to meet with poteral IPs at the initial contractingppointment (Dkt. 105-2, at 20). The
State and Union also agreed to a prarish the 2015-17 CBA “requiring the State to
compensate IPs for up to 30 minutes of their time at basic trainingispemnon presentations,

and for up to 15 minutes a year at coning education trainingDkt. 98, at 2.

Accordingly, the relevant portion of the original 2015-2017 CBA, Section 2.3, provided, i

part: “[tjhe State will also provide fifteen (1Bjinutes for a Union representative to meet witl
the individual provider(s) pacdipating in the contracting gpintments.” Dkt. 98, at 12. A
portion of the original Sectio®.3 further provided that:

If the state office has regularly schedlutecurring time for [IPs] to view the
initial safety and orientation traininthe State will make the Union aware of

rk
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these reoccurring meetings on an annual basis. The State will also provide fifteen
(15) minutes for a Union representatteemeet with the individual providers.

Dkt. 98, at 12. The original Section 15.13 Atleé 2015-2017 CBA also provided, in part: the

State “agrees to compensate up to thirty (BButes of time for a presentation on Union issues

to all [IPs] receiving the Union portion of requirbasic training . . . [and] up to fifteen (15)
minutes of time annually for a presentation onddrissues to all [IPs] receiving the Union
portion of required continuing educationd., at 13-14. (If IPs choode take their continuing
education classes online, theywbldhe option to watch a Unigmesentation video. Dkt. 93, at
3.) The State has been able to allow for Uimesentations, whether in person or online, at
additional cost to the State. Dkt. 105-2, at 156.

Further, in accord with the CBA, Unionsignated materials are included in a large

packet of orientation documents given to IPghair contracting appointment. Dkt. 105-2, at

84. The relevant portion of the 2015-2017 CBA conitgy this is Sectio.6, which states that|

Orientation materials distributed by the ployer . . . to [IPs] shall include Union
membership applications and Union otegion materials. Union materials
distributed by the Employer shall beuteal in tone. It shall be the Union’s
responsibility to provide the Employer wishifficient copies of such materials for
distribution during oriatation and training.
Dkt. 98, at 12. The intent is to provide the With a current copy of the CBA and any chang
to the CBA. Dkt. 111, at 3.
B. PLAINTIFF KENNETH ALVAREZ
Plaintiff Alvarez began working as an IPNarch of 2015, providing care to his fiancée.

Dkt. 105-3, at 13. In November of 2014, he teat that he could get paid to be an I&, at 16.

Plaintiff Alvarez contacted the State, and was tblt he needed to come in to sign a contrag

pick up paperwork and get fingerprinteldl. He was also told that he needed to watch some

training DVDs, and after he completed all chthhe could go to #htraining coursesld., at 17.

ORDER ON MOTIONS FOR SUMMARY
JUDGMENT- 4

S

~+




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

According to Plaintiff Alvarezat his first contracting appointment, on February 24, 201%

Sherri Olson (a contractor for the State) handedahstack of papers and told him he had to
them to get paid. Dkt. 105-3, at 19. kndéd in the packet was a Union membership
application. Dkt. 105-3, at 20. dntiff Alvarez stateshat he asked if he had to sign the Uni
membership application, and he asserts that Ms. Olson told him he had to or he would ng

paid. Dkts. 100-2, at 3 and 105-3, at 20.

Plaintiff Alvarez states that he returned March 4, 2015, filled out the Union membershijp

application, signed it, and gavdaatMs. Olson. Dkt. 105-3, at 23 laintiff Alvarez also signed
his contract with the State on March 4, 3014, at 25.

On March 25, 2015, Plaintiff Alvarez returnedall from the Union. Dkt. 105-3, at 27. T}
call was recordedld., at 28. The Union’s representative sththat it was “a recorded call for
assisting in completingrmembership applicationld. She stated that language from the
membership application would be read to ii#fi Alvarez, and his verbal agreement was
needed.ld. Referred to as a “voice duatrization card,” Plaintiff Alveez orally agreed that he
“request[ed] and accept[ed] membership in [$EF5]” and to other terms and conditions of
membership in the Uniond., at 28-29.

Plaintiff Alvarez did notmeet with a Union representatigehis contracting appointments,
and attended only one Union presentation, @bhsic training on April 11, 2015, because he
thought it was bundled in with the other traigi Dkt. 105-3, at 46-47. (The website where
Plaintiff Alvarez registered farlasses allowed him to de-seléte Union Presentation (Dkt. 91
at 3), but he did not understanatine could do that (Dkt. 10%-at 46-47)). Although he was
given a Union membership card at the April 2Q15 Union presentation, his membership ca

is dated May 11, 2015. Dkt. 105-3, at 48-49.
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Plaintiff Alvarez acknowledges & none of the paperwork he was given indicated that

attendance at Union presentations was mandaioky.. 105-3, at 55-60. He has never been fold

that his contract with the State would be temed if he did not attel a Union presentation.
Id., at 60. Plaintiff Alvarez has nowpted out of the Union and ssill working and being paid
as an IP.ld. Plaintiff Alvarez testified that he doest believe that he will be forced to attend
Union presentations in the futuas a condition of employmewtth the State as an IRd., at
65-66. He filed this case on February 11, 2016. Dkt. 1.

C. STATE AND UNION ENTER A MEMORANDUM OF UNDERSTANDING ON
APRIL 4, 2016

In order to make it clear that the Uniorepentations are not mandgy, the State and the
Union agreed to a Memorandum of Understagdin April 4, 2016. Dkt. 94, at 4 and 98, at 1
17. This Memorandum of Understanding eeq@s Article 2.3 and 15.13 A of the 2015-17 CB
with the following:

2.3 Accessto New Individual Providersduring the Contracting Process and
Safety and Orientation Trainings.

A. The Union will be provided the opportunity to meet with new [IPs] for
fifteen (15) minutes during the coatting process. The Employer and
its agents will take steps to congakte the contracting appointments
into one (1) or two (2) designatedys of the week, and will inform
the Union of the designated days or other contracting arrangements.

B. If the state office has regularly scheduled recurring times for [IPs] to
view the initial safety and orientah training the State will make the
Union aware of these reoccurring meetings on an annual basis. The
State will also provide fifteen (1B)inutes for a Union representative
to meet with [IPs]. The Union will attend either the safety and
orientation training or the initiazontracting appointment.

C. [IPs] will not be required to meet with Union representatives and will
suffer no discrimination or retaliation agesult of their choice to meet
or not to meet. The Employer willm&in neutral, and will not either
encourage individual providers moeet or discourage them from
meeting with Union representatives. . .

6-
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15.13 Accessto Training
A. Union Presentation Compensation

The parties agree that the Training Rarship shall provide the Union with
reasonable access to its training classeluding providing the Union with
technical support for onlenlearning, in order fathe Union to make a
presentation concerning the Union and [IRPghts and benefits (“Union issues”).
The content of the presentation will thetermined solely by the Union, but will
not include urging support or oppositilmany political candidate or ballot
measure, and will be in compliance with RCW 42.52.160 and .180. The
Employer agrees to compensate ughtdy (30) minutes of time for a
presentation on Union issues to all [IRffnding the Union portion of required
basic training. The Employer agrees tonpensate up to fifteen (15) minutes of
time annually for a presentation on Unigsues to all [IPs] attending the Union
portion of required continuing educatiofiPs] are not required to attend the
Union presentations, and will suffer no retaliation or discrimination as a result of
their choice to attend oot to attend. . .

Dkt. 98, at 16-17. The State then infeuhits field offices about the April 4, 2016,
Memorandum of Understanding and thamges it made. Dkt. 105-2, at 47.

The State is not aware of an IP who has hat tontract terminated or faced any negativ
repercussions from the State for decliningtterad, or objecting to, a Union presentation. DK
97, at 3; 98, at 4

D. PLAINTIFF CAROL SHETLER

After the April 4, 2016 Memorandum of Understanding amended the CBA, on Octobef

2016, Plaintiff Carol Shetler joingtlis lawsuit. Dkt. 51. She has been an IP since “early 2
and provides care for her son. Dkt. 105-8-8t She signed a Union membership card on

March 31, 2006.1d., at 13. She testified that when sheeiges Union material in the mail, sh
“[p]artially” reads it sometimes and throws it awdg., at 15. She acknowledges that she ha

never read the CBA, but knows that she cgdtia copy from the Union if she askdd., at 21-

25,
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22. Several months after learningtlshe did not have to bdJmion member, Plaintiff Shetler
canceled her Union membership in May of 2016, at 13 and 21.

On June 28, 2016, Plaintiff Shelter attendedaaschs part of heequired continuing
education. Dkt. 105-5, at 40. At the starthe# class, the instrumt said that a Union
representative was comingreake a presentationd. After the Union representative came in
and passed out Union membership cards for peo@igno Plaintiff Shelter states that she sp¢

up and told the group that Union membershis wat required. Dkts. 105-5, at 41 and 100-4

4. Plaintiff Shelter informed the group that shd bated out; the Union repsentative said that

“she was sorry to hear that.” Dkt. 105-54at42. Plaintiff Shelter went on to say that the
Union had not been helpfuld., at 42. Plaintiff Shelter was natld she did not have to listen
the Union presentation and she did not dsk. at 44. She states thste did not leave the Jun
28, 2016 class because she “did not warieel like a black sheeptd.

On September 22, 2016, Plaintiff Shetler went am8tate office to renew her contract. D
105-5, at 25. (According to PlaifftShetler, IPs must renew th&iontract every four yeardd.)
Plaintiff Shetler states thatesland a group of maybe six othemnt to a conference room and
sat down.ld. She alleges that she was given several documents to fill out and sign, inclu
one that stated that “agpeovider [she was] required to belong to the Unioldl’, at 26.

Plaintiff Shetler states that sepoke up about this; said thawnias not true, IPs do not have to
belong to the Union, and that the form needed to be updhiedt 28. She alleges that the
State employee essentially responded shatwas “just reaidg the form.” Id. Plaintiff Shetler
states that others at the magtsaid, “I have no problem withe Union,” in response to her
raising the issueld., at 29. Plaintiff Shelter states tishte now understands that she is not

required to attend any Union presentatiols, at 52.
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E. PLAINTIFF RAUL FLORES

Plaintiff Raul Flores, who also joined tHawvsuit on October 25, 2016, is an IP for his
nephew. Dkt. 105-4, at 10. He has been an IP since July of 2016. Dkts. 51 and 105-4, &
His mother set up the contrawgi appointment for him to occur on July 5, 2016. Dkt. 105-4,
14. He received a document that stated, “[p#easmplete and return the following forms:
Contractor intake form, background authori@at fingerprint-based background check notice

and W-9.” Id., at 16. That document also stated thdlhatcontract appointment, he would “s

[his] contract, receive trainingformation, union materials arath Employee Reference Guide,.

Id., at 17.

On July 5, 2016, Plaintiff Flores signed his coatrand states that hmderstood that all th
terms and conditions of his emphognt with the State were indltontract. Dkt. 105-4, at 20.
Plaintiff Flores acknowledges that nae told him that he had to be a member of the Union
an IP.Id., at 21.

At his contracting appointment, after bemgeted by a State employee and a lady name
Peggy, who introduced herself as a Union repteser, the State employee excused herself
Peggy talked with Plaintiff Flores about tbeion for around 15 minutes. Dkt. 105-4, at 24.
During this conversation, PlaifftFlores was given the impression that Union membership
free. Id. Plaintiff Flores statethat he didn’t understand tlgference between the State
employee and the Union represdiv@at the contracting appament; he thought “they were a
from the same thing, that [he] haddo this to become the IP providend., at 30. Neither the
State employee nor Peggy told Plaintiff Elethat Union membership was requirédl.

Plaintiff Flores signed the Union membershipdcan July 5, 2016 and opted to donate an ex

$10. Id., at 31-32. On July 28, 2016, like Plaintiff Alear;, Plaintiff Floresalso returned a call

it 10.
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to the Union and agreed to a similar “voice awithation card.” Dkt. 105-4, at 37-40. Later,
after he realized that membership was not fré&intiff Flores contactéthe Union to try to
cancel his membership, and wasn't sgstel at reaching the right peoplil., at 46-67. He
didn’t pursue it much because thought he hadaib a year to do so. Dkt. 105-4, at 46-47.

While attending other basic trang classes, Plaintiff Florestanded a Union presentation
October 2016. Dkt. 105-4, at 57-5Blaintiff Flores states thainother class was scheduled, |
the Union representative showed up instead and ‘gaegty much the samgpiel she gave at th
contracting appointment.” Dkt405-4, at 59-60 and 100-3, at 5. dlwe told Plaintiff Flores
that he had to stay for the Union presentatiokt. 105-4, at 60), bute thought it was training
time and so entered it in his timecard as such (Dkt. 105-4, at 74).

On October 27, 2016, Plaintiff Flores contatthe Union to cancel his $10 donation;
because, at that point, he understood that thev$0dn addition to the dues. Dkt. 105-4, at
66. Plaintiff Flores states that he knows thahefuture he will not be required to sit through
attend any Union presentations. Dkt. 105-4, at 70

F. STATE SENDSPLAINTIFFSA DECEMBER 2016 LETTER REMINDING

THEM THAT ATTENDANCE AT UNION PRESENTATIONSISNOT
REQUIRED

n

put

e

5-

or

The State realized that the Plaintiffs stillyr@e confused over whether attendance of Unjon

presentations was required in late 20161. DR5-2, at 36. On December 5, 2016, the State
wrote each of the Plaintiffs a letter, informingth that they “are not at any time, required to
meet with representatives from SEIU 775 asmdition of employment.” Dkt. 97, at 6, 8, and
10. They were told that IPs “were not requitecttend union presentations in connection w
any type of Individual Prodier training, orientation arontracting meetings.1d. Plaintiffs

were informed that the Union “presentationgeveot mandatory” and that they will “suffer ng

ORDER ON MOTIONS FOR SUMMARY
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discrimination or retaliation as a result of thehoice to meet, or not meet, with SEIU 775
representatives.ld.

Prior to sending the letter, the State had alviangarted to its “field staff and managers []
that, as the State, [they] need to be neutrateégard to issues relatéo the Union. Dkt. 105-2,
at 37. The State has been subject to “utddior practices charg@sthe past based on
allegations that its staff have attempted ftuence workers in their choice to support or not
support the union or parti@ge in union activities.” Dkt. 11kt 4. So, the State counsels its
employees that if an IP asks, “Do | have tcetngith a Union representative?” then the State
employee responds “no.” Dkt. 105-2, at 98. @thge, the State emplegs “are not to be
caught up in union organizing activities or imply. [they] are for . . . kind of push the scale @
way or the other. [They] just provigeformation as-is.” Dkt. 105-2, at 37.

The Training Partnership statibat if asked, its representatsvell IPs that attendance at 3§
Union presentation is not required. Dkt. 933 atLikewise, the Union also informs IPs that
attendance at a Union peggation is optional, iasked. Dkt. 96, at 1.

G. STATE PUBLISHESUPDATED EMPLOYEE REFERENCE MANUAL IN

FEBRUARY 2017

In February of 2017, the State publishedupdated Employee Reference Manual which

provides, on the first page, in relevant part:
SERVICE EMPLOYEESINTERNATIONAL UNION 775
All individual providerlong-term care workers are represented by Service
Employees International Union (SEIU) 775.i9ts a result of a majority vote by
individual providers to form a union in 2002.
New individual providers are providélke opportunity to voluntarily meet with
union representatives duringethontracting process, and when they attend basic
training. Other individual proders have the opportunity to voluntarily meet with
union representatives when they attemmh@uing Education training. For details

refer to articles 2.3 and 15.13A andiloe April 04, 2016 signed Memorandum of
Understanding of the Collective Bargaig agreement (CBA). A copy of the

ORDER ON MOTIONS FOR SUMMARY
JUDGMENT- 11

ne



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CBA is posted on the Office of Financlanagement web page located at:
http://www.ofm.wa.gov/labor/agreements

Dkt. 111, at 12. It further advises IPs to dtjfhe Member Resource Center 1-866-371-320
you have questions regardingtbollective bargaining agreement, the union, union member,
union benefits, or voluntary union activitiedd. New IPs are given a copy of this manual w
they are given their orientation materiddkts. 105-2, at 83-84 and 111, at 3.

. DISCUSSION

A. PLEADINGSFILED UNDER SEAL AND MOTIONSTO STRIKE

In support of their motion for summary judgneand in opposition to Defendants’ motion
for summary judgment, Plaintiffs filed 589 pagesraterials under seahdditionally, Plaintiffs
filed the full deposition of the ilnesses’ testimony, rather thaliny just the portions cited in
their briefs. (As for two of the deponenBeth Hammond and Adam Glickman, (Dkts. 107-2
Plaintiffs made no attempt at filj redacted versions of their depiosis.) Plaintiffs filed the

deposition of Grace Kiboneka in a redacted fatrkt. 105-2 and in full form at Dkt. 107-1.

D if
ship,

nen

S

The portions of Ms. Kiboneka’'s deposition thatreeedacted concern the content of Union gnd

State negotiations, proposadsd thoughts on possible policie3kts. 107-1. Plaintiffs also

filed several documents including, internal Uniongs, internal Uniortalking points the Unio

uses for recruiter training, and related Uniiaining documents undeeal. Dkts. 107-3 to 107}

6.
Plaintiffs’ motion to seal (Dkt. 106) should geanted, without prejudice. While some of 1

pages of the pleadings filed under seal shoeitaain under seal, the Court declines to go

through almost 600 pages of documents to deternvhich page should be unsealed, and wh

should remain under seal. Plaintiffs filing of entire depositions compounded the problem,

he
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particularly where large sections of the deposs were not utilizeth the motions, but may
contain material which arguably@hid be sealed.

Both the Union and the State move to steketion Il C of Plaintiff's motion for summary

judgment, arguing that the content of the Union’s speech is irrelevant to this case, particularly at

Union events that Plaintiffs did not attendkts. 109 and 110. The Union and State also mo
to strike those portions of the deposition traipgs that Plaintiffs filed in support of their
motion, “but did not cite to.” Dkt. 110.

The Union and the State’s motion to striketsm 1l C of Plaintiff’'s motion for summary
judgment and the deposition testimony submittekt§D109 and 110) should be denied. Whi
some of it was of marginal or no relevance, @ourt considered the entire motion and all the
submittals.

B. SUMMARY JUDGMENT STANDARD

Summary judgment is proper onfyithe pleadings, the discovery and disclosure material

file, and any affidavits show that there is no geaussue as to any material fact and that the

movant is entitled to judgmenst a matter of law. Fed. R. Civ. P. 56(c). The moving party i$

entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find

for the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S. 574, 586

(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “sompe

metaphysical doubt.”)See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute over i

material fact exists if there is sufficieewidence supporting the claimed factual dispute,

ve

e

D
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requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors

Association 809 F.2d 626, 630 (9th Cir. 1987).

The determination of the existence of a matdect is often a close question. The court

must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of the @rde in most civil casefAnderson477 U.S. at 254T.W. Elect.

Service InG.809 F.2d at 630. The court must resolve fagyual issues of controversy in favo

-

of the nonmoving party only wheneliacts specifically attestday that party contradict facts

specifically attested by the moving party. Th@moving party may not merely state that it wi

discredit the moving party’s evidence at trial, in the hopes thd¢reee can be developed at trjal

to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra
Conclusory, nonspecific statements in affidaaits not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federatiom197 U.S. 871, 888-89 (1990).

C. STANDING

The State and Union move to summarily disrRiksntiffs’ case, asserting that they do not
have standing under Article 11l of the U.S. Constitution. Dkts. 91 and 95.

Pursuant to Article Il of thé&nited States Constitution, fedecaurts are limited to hearing
only “cases” or “controversies.” “Standing is@e component of th&rticle 11l cases or
controversies requirementBarnum Timber Co. v. U.S. E.P.A33 F.3d 894, 897 (9th Cir.
2011) €iting Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992)).

The Plaintiffs do not seek damages. Accagt, in order have standing for the injunctive
and declaratory relief they seek, Plaintiffsish demonstrate a reahd immediate threat of

repeated injury in the future.Chapman v. Pier 1 Imports (U.S.) In631 F.3d 939, 946 (9th
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Cir. 2011)(nternal citations and quotations omitiedest v. Bradbury443 F.3d 1177, 1182
(9th Cir. 2006). In addition, they must make traditional showing regarding standing - that|
they have “(1) suffered an injury in fact, (2) thefairly traceable tthe challenged conduct of
the defendant, and (3) that is likely toreeressed by a favoralledicial decision.”Spokeo, Inc
v. Robins 136 S. Ct. 1540, 1547 (201@f revisedMay 24, 2016)Xiting Friends of the Earth,
Inc. v. Laidlaw Environmental Services, In628 U.S. 167, 180-81 (2000Qest at 1182.

Defendants’ motions to summarily dismiss Ridis’ claims for injunctive and declaratory
relief (Dkts. 91 and 95) should lgeanted. Plaintiffs have fadeto show “a real and immediatg
threat of repeated injury in the futureChapmanat 946. Past injury imsufficient to confer
standing to seek prosgteve injunctive or declaratory relieCity of Los Angeles v. Lyor461
U.S. 95, 102 (1983)(injunctions); abhéu v. Int'l Boundary Comm's05 F.3d 693, 694 (9th Ci
2010) (declarationsgiting Fieger v. Mich. Supreme CouB53 F.3d 955, 962 (6th Cir.2009)
(“In the context of a declamaty judgment action, allegatios past injury alone are not
sufficient to confer standing”)).

Assuming, without finding, that Plaintiffs’ constitutional righizd been violated when the
found themselves in a Union presentation becthesewere unaware that the presentation w
occurring and/or not mandatory, each has nowivedea letter from the State, dated Decemb
5, 2016, that clearly states that attendance atrimiesentations is optional and that they will
“suffer no discrimination or retaliation as a ri¢sf [their] choice to meet, or not meet, with
SEIU 775 representatives.” Dkt. 97, at 6, 8, andH&ch Plaintiff has testified that they are
aware that, in the future, they will not bexjuired to sit throudgor attend any Union

presentations. Dkts. 105-3, at 66: 105-5, at 52; and 105-4, at 70.

.

AS
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They make no showing that they have a reasonable expectation that a violation will og
the future. Plaintiffs assethat because of the way Union presentations are embedded in |

contracting appointments anaitnring sessions, and the fact that IPs are not told Union

CCur in

he

presentations are optional, Plaintiffs’ harms argesyatic and/or sanctioned by the State, and so

they have shown a “real and immediate tho#atpeated injury in the future Chapmanat
946. Plaintiffs’ assertions thte fact that IPs are not talldat the Union presentations are
optional is without merit. The CBA, as amendsggkcifically states thahe Union presentation
are optional. The CBA is available online, dMdintiffs acknowledge that they could get a c¢
of the current CBA if they choose. DRID5-5, at 21-22. The Employee Reference Manual
states that Union time is volunyarDkt. 111, at 12. They do notsgiute that if asked, they are
told that they do not have to go to the presentations. Nor do they dispute that each of the
knows that they do not have to attend.

While each filed a declaration indicating thatyttdo not know how to put their ability to o
out into practice (Dkts. 100-2, 4f 100-3, at 6; and 100-at 5), simply walking out of the roor
or choosing not to play the Union presentatiaeo if they are doingnline training, would
suffice. Plaintiff Shetler's personal concernfexling like a “black she® if she follows the
Training Partnership staff out of the room (aatlirns with training staff) or speaks up and
offers a different point of view at the Unionggentation, is not sufficiéto establish standing.
“Allegations of a subjecti chill are not an adequate subsétfor a claim of specific present
objective harm or a threat of specific futurerhathe federal courts established pursuant to
Article 11l of the Constitutiordo not render advisory opiniond.aird v. Tatum408 U.S. 1, 13—

14 (1972)internal citations omitted

PPy

now

=
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Moreover, Plaintiffs concerns that the Statel Union may, in the future, agree to require
attendance at Union presentations, “is hypothéand too speculatiie confer standing.Gest
at 1182. This is particularly trua light of the State’s indicetn that it does not intend to
“propose or agree to a CBA provision in the futtirat would require IPs to participate in unic
presentations.” Dkt. 98, at 4.

D. OTHER ISSUES

Plaintiffs, at times, attempt to assert claims on Wetiall IPs. Those efforts are to no ava
While Plaintiffs purport to bring the case on thein behalf and for “ottr similarly situated
IPs,” (e.g.,Dkt. 85, at 11), this case has not been broogkertified as a elss action. In order
to have standing, Plaiffs must establish thahey will suffer a “repeated injury” and have nof
done so.Long Beach Area Chamber of Commerce v. City of Long Béa8h.3d 684, 689
(9th Cir. 2010)(*where a partyesks prospective religthe question becomes whether the thr
to the plaintiff is sufficiently real and immedeato show an existing controversy”). Plaintiffs
make no showing that they hastanding to assert claims bahalf of other IPs.

Plaintiffs’ claim that the valntary cessation exemptionnmotness applies is equally
unavailing. “The voluntary cessation of chalied conduct does not ordinarily render a case
moot because a dismissal for mootness woulthpp@ resumption of the challenged conduct
soon as the case is dismisseB8sebrock v. Mathjg45 F.3d 963, 972 (9th Cir. 201¢hernal
guotations and citations omittedApplication of the doctrine is doubtful. Even if the
Defendants’ actions could be considered a “voluntary cessation,” ttrendatoes not prevent
dismissal of the case. In assegsvhether voluntary cessation rergla case moot, courts in t
Ninth Circuit find that moatess is more likely if:

(1) [T]he policy change is evidenced laynguage that is broad in scope and
unequivocal in tone, (2) the policy charfgy addresses all of the objectionable

n

pat
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measures that the Government officialsk against the plaintiffs in the case, (3)
the case in question was the catalyst for the agency's adoption of the new policy,
(4) the policy has been in place for a long time when we consider mootness, and
(5) since the policy's implementation theeagy's officials have not engaged in
conduct similar to that cHanged by the plaintiff.
Rosebrock v. Mathjg45 F.3d 963, 972 (9th Cir. 2014#hxernal quotations and citations
omitted. The parties asserting mootness, tlaeSand Union here, bear a “heavy burden of
proving that the challenged conduct camaatsonably be expted to recur.”ld.
The State and Union have met their burdemstFihe State and Union’s decision to er
into the April 4, 2016 Memorandum of Understarglias Plaintiffs acknowledge, did not cha

the parties’ policies. The Defendants did not eess/thing. On its face, it merely clarified th;

participation in Union events is not mandgtan a language that fbroad in scope and

unequivocal in tone.” It seems “more apthsdebed as reemphasizing, or recommitting to, an

existing policy.” Rosebrockat 972. While Plaintiffs assetie contrary, the Memorandum of
Understanding and amended CBA, in conjunctiath the December 2016 letter sent to the
Plaintiffs, clearly addressed all tife objectionable measures Pldfstcomplained of. This cag
was not the catalyst for a change in policg llemorandum of Understding and the letters tg
Plaintiffs were an effort to communicate to Pldfattheir rights, but thse rights existed beforg
the case was filed. The policy has beeplate for several yeardie Memorandum of
Understanding, which amended the CBA, was sigalmost a year ago. Moreover, since
entering into the Memorandum of Jerstanding and issuance of thiédes to Plaintiffs, there is
no evidence that Plaintiffs havedn constructively forced to atid or hear Union presentation
The voluntary cessation doctrine, as a bantmtness, does not apply.

Plaintiffs here have not demdreted “a real and immediate threat of repeated injury in t

future.” Chapmanat 946. The Court need not redloh remaining standing questions of

ter
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whether they have also shown they “(1) sufferethamy in fact, (2) that is fairly traceable to
the challenged conduct of the defendant, anth@)is likely to baedressed by a favorable
judicial decision.” Spokeoat 1548.

Plaintiffs urge the Court to rule on whetheeyhave, in fact, suffedea violation of their

First Amendment rights based how the State aaedJtiion have structured Union access to tl

bargaining unit, invoking the collateral consequesnhdoctrine if the Court finds that they have

not shown “a real and immediate threat of egpd injury in the future.” Dkt. 112¢i{ing Super
Tire Eng. Co. v. McCorkletl6 U.S. 115, 121-22 (1974)). In that case, the Supreme Court
that the plaintiffs had standing because they caghin find themselves in the same situation
the future. The same reasoning does not applyldiesrause Plaintiffs ait that they now know
that Union presentations are optional.

Plaintiffs acknowledge that they seek amglfrom the Court that their First Amendment
rights against “compelled listeningiould require the Court to isswa ruling creating a right th
is not fully recognized in the laat present. Plaintiffs’ invitadin to blend together various Firg
Amendment doctrines and create a new nigttter the Constitution should be declined,
especially here, where the Plaintiffs do not hstamnding for the relief they seek. While the
undersigned does not condone some of the pdshigmactices, there is, at present, no live
controversy between the parties. The Deferglambtions for summary judgment (Dkts. 91 a
95) should be granted, Plaintiffaotion for summary judgment @®. 100 refiled as corrected
104-1 and as unredacted at 107-7) dénand the case dismissed.

/
/

/
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1. ORDER
It is ORDERED that:
e Plaintiffs’ Motion to Seal andt Redact Documents (Dkt. 1068 GRANTED,
WITHOUT PREJUDICE;
e The Union and State’s motionsgtrike (Dkts. 109 and 11@RE DENIED;
¢ Defendant Service Employers Interoai@l Union Healthag 775 NW’s Motion
for Summary Judgment (Dkt. 913 GRANTED;
e The State Defendants’ Motionf@ummary Judgnme (Dkt. 95)IS GRANTED;
e Plaintiffs’ Motion for Sumnary Judgment (Dkt. 100 fitked as corrected 104-1
and as unredacted at 107F3)DENIED; and
e This casd SDISMISSED and all other pending motions and deadliA&E
STRICKEN.
The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearingro seat said party’sast known address.

Dated this 2% day of March, 2017.

fo by

ROBERTJ.BRYAN
United States District Judge
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