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1 HONORABLE RONALD B. LEIGHTON
2
3
4
5
© UNITED STATES DISTRICT COURT
7 WESTERN DISTRICT OF WASHINGTON
AT TACOMA
8
The ESTATE OF MICHAEL CASE NO. C16-5141RBL
9 BOURQUIN, by and through JUDY
BURCH, the personal representative for ORDER ON DEFENDANTS’
10 and on behalf of Plaintiff Decedent MOTION FOR SUMMARY
MICHAEL BOURQUIN, et al, JUDGMENT
11
Plaintiff,
12
V.
13
PIERCE COUNTY, et al,
14
Defendant.
15
16 THIS MATTER is before the Court on Defeants’ Motion for Summary Judgment [Dkt.

17 || #26]. Plaintiffs are the mothand children of Michael Bourquin, and the representative of his
18 || estate. Defendant Pierce County is the emplof/®efendant Chad Helligso, who shot and
19 || killed Bourquin during a violergncounter in the early morning Bébruary 1, 2014. As a resuylt
20| of Bourquin’s death, plaintiffsled a Civil Rights Act lawsuitlieging that Defendants’ violated

21| Bourquin’s Fourth Amendment right$laintiffs also bring a loss of consortium claim. In thi

1°2}

U7
o

22 | motion, Defendants seek dismissal of (1) all Boddimendment claims against Deputy Hellig

23 | as Deputy Helligso did not commit a constituibwmiolation, and eveassuming otherwise is

24

ORDER ON DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT - 1

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2016cv05141/227923/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2016cv05141/227923/67/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

entitled to qualified immunity; (2) thilonell claim against Pierce Cotynas Plaintiffs cannot
establish the necessary elemesftsnunicipal liabilty; (3) all claims made by Plaintiff Judy
Burch as Judy Burch lacks standiogsue; (4) any state claim lofss of consortium as that tort
and any other state tort claim, is barredRSSW 4.24.420; and (5) any Fourteenth Amendme
claim for loss of companionship because thereigvidence that Depubyelligso acted with a
purpose to harm.
. FACTS

Michael Bourquin, a suspect wanted on felararrants, implicated in a murder, and a

known associate of a person who had taken @dkegat out on the wvofficers here, openly

sprayed officers directly ithe face with bear pepper spray during a traffic stop.

As a result, officers were ldflinded, defenseless, gasping liweath, and were forced o

use deadly force in order to save their lives.

Deputy Helligso and Olson both started warkas Pierce County Sheriff's Deputies it

2006, and worked as Corrections Deputies priorat tBoth of them wat through two separate

law enforcement academies where they wepwssad to OC-10 spray (oleoresin capsaicin,
otherwise known as pepper spray or OC spramce 2011 they have worked together as a t
man car, four days a week, 10-11 hours a day.

At the time of this incident, Deputy Helig and Olson patrolled the South Hill area,
with a primary emphasis on the west sidihe Parkland/Spanaway area. The

Parkland/Spanaway area is a high traffic, kigh volume area known for criminal activity sug

as methamphetamine, theft, burglary, stolen vehjdtlentity theft and f#arms. Because of this

1 Monell v. Department of Social Servicd86 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 61

N
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h

(1978).
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work environment, Deputy Helligso is familiaittvthe drug methamphetamine and its effect
having daily contact on patrolith individuals under the inflence of this drug. In his
experience it causes highly unpictdble and dangerous behavior.

Deputy Helligso has been exposed to pepperysipefore. In his experience, “You car
breathe. You start losing your breath. You'ttk. And withinseconds you're basically
completely incapacitated. You can't breatheuXan't see. Nothing.” (Helligso Decl., Dkt.
#32). The effect can last for hours and fanlpersonally, he is unable to see for 20 to 30
minutes at a minimum. The pain is said to fie a “hot fire poker beig struck directly into
your eye and left there. Eyes are clamped dhetto the pain.” Id. Olson’s prior experience
with pepper spray is that it is completétiebilitating.” (Olon Decl., Dkt. #29).

One of the areas Olson and Helligso rougirgtrol within Spanaway is a well-known
trailer park located at 180and Pacific Avenue, hereinaftefeged to as the “trailer park.”

Around April 17, 2013, Deputy Olson and Helligsoested Daniel Smith, a resident of
the trailer park, for possessionafarge amount of nartios with intent to deliver. At the time
of the arrest, Daniel Smith threatened Deputlligggd and Olson, telling them that he would
looking for them when he gets out. During arsé of the car following his arrest, officers fol
a large knife, a taser, drugs and scales, andiggers. Olson reported that he took Smith’s
threats seriously based on his prior contact Bithith and the weapofsund in the vehicle at
the time of arrest.

While in jail on those charges, Daniel @mtook a “hit” out on the lives of Deputy
Helligso and Deputy Olson. According to an investigation, Daniel Smith made phone call
girlfriend, Eileen Lewis, and the calls were regexd on the jail's monitoring system. In the

calls, Smith said that he knew a guy named “fdletiwas getting out on Friday and that:

o

e

nd

s to his
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.. . between me and you. Olson’seally fucking done. Did you forget
who | sold the SK 47 to .. or the SK8&Kay, | sold it to Dougie’s dad.
Yes . ... Fucking Olson’s badge is gone.

(Olson Decl., Dkt. #29).

As a result of the phone calls, detectigeatacted Douglas Reed, suspected to be
“Dougie,” who was in the same cell block as Bx@mith and subject to be released soon.
According to Reed, Smith was openly talking abseiting up Deputy Ots1 outside the trailer
park where he lives. Reed said Smith’s phas to call 911 and make a false drug complain
occurring outside the trailer ga Smith says he would thembush Deputy Olson and shoot
him with an automatic weapon. Deputy Olsord Helligso also had good rapport with Doug
Reed and he confirmed tdeath threat to them.

On April 29, 2013, Deputy Brown contactedddy Olson and made him aware of thg
above threats.

On June 7, 2013, in Pierce County Superioui a judgment and sentence was ente
against Daniel Smith on the charge of Felonyadament, the factual basis for which was the
death threats against Olson and Helligso. Shattha long criminal history, with the maximur
number of offender points, anehs sentenced to 60 monthgimson for the threats against
Deputy Heligso and Deputy Olson. As part & #entence he was ordered to have no hostil
contact with either deputy.

As a result of Smith’s threats, a “safédg” was placed on thediter park prior to

February 1, 2014. A safety tag means that aniade@aown as an extreme threat to officers a

requires that a minimum numbefrofficers be present.

Prior to February of 2014, Deputy Olson atesl John Arakaki on charges unrelated to

this lawsuit. Arakaki considered himself d@hfar figure to Bourquin As Olson transported

as

red
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Arakaki to jail Olson chatted with him. [Eing their conversation Arakaki said, “Hey, you

know, I've got to get something off my chegbu know.” And Arakaki said, “You know abou
that Christopher Virdell homicide.” . . . “Wellhad somebody that confessed to me that the
fact killed Chris Virddl” When Olson asked, “Really?” Akaki said, “Yeah, . . . [a]nd | don’t

think it's right. It's not right you know.” He said, “I look ahis kid like a son, you know. I'm

like a father to him and . . . Michael ascmsyou know.” Olson asked, “Well what happened?”

y N

And Arakaki said, “You know, he told me . . . dhiael Bourquin admitted to me that, you kngw,

he stabbed Chris Virdell two times.”nd Olson asked, “Are you sure it was Michael

Bourquin?” Arakaki stated, “Yeahlhat's who | talked to. H®ld me that he did it, and you

know, it's been going through my head, and you krigust — something’s got to be done abqut

it. You know the family needs closure.” Olson told him that was honorable and he asked

he would like to speak with a detective andWaki agreed that he would. (Olson Dep. 29-31

On January 26, 2014, just days before tifiears’ encounter wittMichael Bourquin,

him if

N

Deputy Olson sat in on the interview between John Arakaki and Detective Tim Kobel where

Arakaki detailed Bourquin’s involvement in the death of Virdell.

Based on Arakaki’s interview, Michael Bourquivas considered a prime suspect in the

murder of Christopher VirdellJust prior to this, Detectivedbel — lead investigator of the
Virdell murder — instructed Deputies Olson athelligso to bring Bourquin in for questioning
regarding the murder if thdyad an opportunity. On Bruaryl, 2014, Deputy Helligso was
aware that Bourquin was considered the pringpect in Virdell's death. Based on informatic
Helligso had, it was believed that Bourquin stabbed Virdell to death in Larry Smith’s traile
that Larry Smith, Daniel Smith and Eugene Doratre all present atéhtime of the murder.

(Helligso Dep. 50-53).

n

r and
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On January 31, 2014, a felony warrant was is$aethe arrest of Michael Bourquin,

Douglas Reed, David Young, Casey Long and Desiméh for the felony crimes of UPCS with

intent to deliver methamphetamine, identity thahd possession of stolen property. Olson was

also informed that Detective Kobel wantedquestion Bourquin garding the death of
Christopher Virdell. (Olson Dep).

On February 1, 2014, Deputies Helligso anddblsaw Eugene Doiel's truck exit the

trailer park just after midnighThe deputies confirmed that [@6s license was suspended and

they suspected that Bourquin might be with hiat.about 12:03 a.m., Doiel pulled out of the
trailer park onto 180th and PacifAvenue; the deputies pulledbehind the truck and activate
their emergency lights. Olson believed he dade three people in threick, including Eugene
Doiel in the driver's seat. Doiel pulled over atitti’— just east of the avenue. Olson approa
the driver's side of the vehicdad contacted Eugene Doiel, whidlelligso went to the passeng
side to see if he could confirm that the pagse was Bourquin. Olson informed Doiel that hi
license was suspended. Olson looked ingatithck and recognized Bourquin's girlfriend,
Falisha Lewis in the center seatd Michael Bourquin in the rigipassenger seat. As Bourqui
turned his face away from Helligso, Olson said to Helligsbat's Michael Bourquifi
(Helligso Dep. 78; Olson Dep. 16). Helligso thmened up the door and told Bourquin to st
out. Instead of stepping out, Bourquin reacbetiveen he and Falisha with his hands, and
turned his entire body towards her concealing Wieatvas doing from Deputy Helligso's view
and at that point Falisha screamedo,' Mikie, No" (Helligso Dep. 22:3-25, 78:22-25, 79:1-3)
Olson saw Falisha acting weird, putting heatl on Doiel's shoulder, like she perceived

something was about to happen. (Olson Dep. 2194Helligso felt that Bourquin's behavior

ORDER ON DEFENDANTS' MOTION FOR
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was unusual as was Falisha's screaming ahé gpabbed Bourquin by his coat and pulled him
out of the car. (Helligso Dep. 22, 23,79).

As soon as Bourquin exited the truck, he chettdown and started digging at something

—

in his waist line. Helligso then placed Boungn a bear hug, with Bourquin’s arms pinned 3

14

his side from above the elbow. During the strugglelligso’s flashlight dropped. Helligso trigd
to take Bourquin to the ground, but Bourquin ngetato stay upright. As Helligso continued
his efforts to take Bourquin to the ground,dueldenly saw and felt a “gigantic funnel cloud of
the bear spray . . . it got me up the nose. It wenty mouth, and | togKike, a second hit . . .
[then] | see him turn his head towards Chnbkp’s on his right,” . . . . [and] | see the funnel
cloud shift and hit Chridirectly in the facé. (Helligso Dep. 80).

Helligso then threw Bourquin to theaymd. Bourquin hit face down on the ground and
he was trying to push himself up. He was statying down. Helligso fired his gun hitting
Bourquin six times. Each of the shots was potentially lethal.

Olson tried to find a cloth in the back oghrunk to wipe his eyes while he went for
cover. (Olson Dep. 20:16-25). He then closeddyies and “got on thradio and said that, you
know, ‘Shots filed. We've bottebn pepper sprayed(Olson Dep. 20:1-10).

Deputy Olivares was the first to arrive o thcene as back-up. When he pulled up on

the scene, he could see Olson antig®'s patrol car and a red figp in front of the patrol car

—

He heard all kinds of screams. Olivares sawudg Helligso "kind of holding his eyes and jug
almost spinning in circles, almost looking like was trying to figureut where he was. And
Deputy Olson was standing at tber, trying to call deputy Helligso back, and he's covering his
eyes at the same time." Helligso had his weajsawn in a "low ready,available in case he

needed to use it because it appddre couldn't se€Olivares dep. 21:4-207)he driver of the

ORDER ON DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT - 7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

truck was screaming and yelling and cussingtaedemale passenger was screaming inside|the

truck.

After Olivares secured the safety of Helligso and Olson he turned his attention to the
occupants of the vehicle, drew his weapaord held the driver and passenger at gunpoint
because the driver kept screaming, yelling,iogrand putting his hands back in the vehicle.
Olivares kept instructing the driveiKéep your hands where | can see them. Keep your hands
where | can see thet(Olivares Dep. 18:1-2Deputy Huber then arrived and asked Olivare$
what to do next. Olivares statedlye need to get the drivertotie's putting his hands back in
the car. He's not listening to my commands.n&fed to get him out and get him to handcuffs
immediately' (Olivares Dep. 18:1-9) (Huber Decl., EX). Deputy Olivares then went up to the
truck, opened the door and took Mr. Doiel to gineund. Deputy Huber arrived to assist. As
soon as Olivares went to place handcuffs oreD®oiel grabbed Olivares' hand and kind of
pulled it towards his chest, pulling Olivarestop of his back. Olivares started giving
commands of, et go. Let gd' (Olivares Dep. 18). Huberd#ied over and saw Doiel placing
his hand under his waist which immediately sdifear and concern for Huber, given the
circumstances, and he struck Doiel on the thigh with his flashlight to help gain control. Still
Doiel wouldn't let go so Olivares gave him a couwgdlstrikes to the ribas a technique to have
his hands released, and after a couple of strikeig| let go and they were able to get him in
handcuffs.

Once Doiel was secured, Huber and other tiepturned their attention to Falisha
Lewis. Lewis ignored all commands to exit theck and Huber was forced to grab a hold of
Lewis and physically extract her from the vehid®rder to place her dier arrest. During the

attempt to arrest Doiel and passenger LeWlashington State Troopers Gunderson and Kngx

ORDER ON DEFENDANTS' MOTION FOR
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arrived to assist. When the troopers arrivedhenscene they saw Helligso and Olson who w
suffering from an "obvious exposure to OC sprays they approached the suspect vehicle
could smell the OC spray lingering in the @nd it caused Trooper Gunderson to cough and
troopers' eyes began to water.

Olivares transported Doiel to the precinct. Doiel started complaining about the pej

spray, saying that he had received saverspray and he was having trouble breathing.

ere
hey

both

per

The can of bear spray was removed from Bourquin’s chest for safety precautions and

collected as evidence. A knife was recoveretthéarea of the initiadtruggle between Bourqu
and Helligso and a knife was also locat@oBourquin’s person, along with a sheath.

An autopsy revealed a total of six gunsivwoiunds to the anterior chest area and one
wound to his back, which resulted in perforatafrthe lungs, laceration of the liver and heart
and multiple rib fractures. There were no otingaries noted, including no bruises, cuts or
scrapes.

The medical examiner could not determthe order of gunshot wounds. All gunshot
wounds had the potential to be fatabxicology testing showed a methamphetamine
concentration of 2.1 mig/L, and amphetamin® @3 mg/L. The medical examiner conclude
that Bourquin was intoxicated on methaimetamine at the time of his death.

1. DISCUSSION

A. Summary Judgment Standard.

The purpose of summary judgment is to avoidagessary trials when there is no disg
as to the facts before the couRweig v. Hearst Corp521 F.2d 1129 {9Cir.), cert. denied423
U.S. 1025, 96 S.Ct. 469, 46 L.Ed.2d 399 (1975). Samnudgment is appropriate when “the|

pleadings, depositions, answers to interrogasp@nd admissions on file, together with the

n

ute

affidavits, if any, show that there is no genuisg&ue as to any material fact and that the mov

ORDER ON DEFENDANTS' MOTION FOR
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party is entitled to judgment as attea of law.” Fed. R. Civ. P. 56(cAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1$&6hegen v. Weidner
780 F.2d 727 (9 Cir. 1985). A “genuine” issue of matarifact exists ithere is sufficient
evidence for a reasonable jury to reta verdict for the non-moving partyd. A factis
“material” if it is relevant to an element afclaim or a defense, the existence of which may
affect the outcome of the suit.W. Elec. Serv., Inc. v. Bific Elec. Contractors Ass;1809 F.2d
626, 630 (¥ Cir. 1987). Disputes as tmmaterial issues of fact do “not preclude summary

judgment.” Lynn v. Sheet MetaVorkers Int'l Ass'n804 F.3d 1472, 1478{Xir. 1986). A

party seeking summary judgment bears the burden of denmtongtize absence of any genuine

issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.Z
265 (1986). Only after the moving party had madeh a showing does the burden shift to th
opposing party to show that a gamiissue of fact remaindd. The burden on the moving pa
may be discharged by demonstrating thatehelan absence of evidence to support the
nonmoving party’s casdd. At 325.

If the nonmoving party fails to make a showsgficient to establish the existence of
element essential to its case, and on whictbshes the burden of proof at trial, summary
judgment may be grantedd. at 322-23. Substantive law dités which facts are material.
Anderson477 U.S. at 248. Only disputes over fahtst might affect the outcome of the suit
under governing law will properly precludee entry of summary judgmenid. A scintilla of
evidence, or evidence that is merely colorableairsignificantly probae, does not present a
genuine issue ahaterial fact.United Steelworkers of America v. Phelps Dodge C&¢b F.2d
1539, 1542 (9 Cir. 1989). Nor will uncorroborateallegations and “self-serving testimony”

create a genuine issue of material fadiliarimo v. Aloha Island Air, Ing.281 F.3d 1054, 106

d

e

[ty
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(9™ Cir. 2002). The party opposing summargigment must go beyond the pleadings to

designate specific facts estahlizg a genuine issue for tridelotex 477 U.S. at 325, and the
party cannot manufacture a genuisgue of material fact so as to oppose a motion for sumn
judgment merely by making assertsoin its legal memorand&.A. Empresa De Viacao Aere;

Rio Grandense (Varig Airlines) v. Walter Kidde & €890 F.2d 1235 1238Cir. 1982);

Marks v. United State§78 F.2d 261, 263 {9Cir. 1978) (genuine issu@se not raised by mere

conclusory allegations). Inliag on a motion for summary judgmig all inferences drawn fror
the underlying facts must be viewed in thghtimost favorable tthe non-moving party.
Matsushita Elec. IndustriaCo. v. Zenith Radio Corp475 U.S. 574, 587, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986).

B. Fourth Amendment ClaimsUnder 42 U.S.C. § 1983

Section 1983 “is not itself a source of subsitae rights,” but merely provides “a methg

for vindicating federal rights elsewhere conferre@faham v. Connqr490 U.S. 386, 393, 109

S.Ct. 1865, 104 L.Ed.2d 443 (1983) (quotBaker v. McCollan443 U.S. 137, 144 n.3,99 S.C

2689, 61 L.Ed.2d 433 (1979)). To prevail onaral for relief brought pursuant to § 1983, a

nary

d

plaintiff must assert that he suffered a viaatof rights protected by the Constitution or created

by federal statute, and thaethiolation was proximately caused by a person acting under c
of state or federal lawBradford v. City of Seatt]&57 F.Supp.2d 1189, 1197 (W.D. Wash.
2008);see WMX Techs., Inc. v. Millet97 F.3d 367, 372 {oCir. 1999) (en banc). This requif
the plaintiffs to allege facts showing how a&sjfic individual violateda specific right, causing
the harm alleged in the plaintiffs’ complairBradford 557 F.Supp.2d at 1197 (citidgnold v.

International Bus. Machs. Corps37 F.2d 1350, 1355{%Cir. 1981)).

blor

es

A Fourth Amendment claim of excessivederis analyzed under the framework outlined

by the Supreme Court l@raham v. Conngrsupra.All claims that law enforcement officers

ORDER ON DEFENDANTS' MOTION FOR
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have used excessive force — deadly or otherwisghe course of an arrest must be analyzed
under the Fourth Amendment aitsl "reasonableness” standasge Graham490 U.S. at 395;
Ward v. City of San Jos867 F.2d 280, 284 {Xir. 1992) (as amended)hat analysis requireg
balancing the "nature and qualdf/the intrusion” on a persoriberty with the "countervailing
government interests at stake" to determinetivr the use of foragas objectively reasonable
under the circumstanceSraham,490 U.S. at 396.

Whether the use of deadly force is reasonalihgisly fact-specificbut the inquiry is an
objective oneSee Scott v. Harri§50 U.S. 372, 383, 127 S.Ct. 1769, 167 L.Ed.2d 686 (200
("Although respondent's attempt to craft an e@asgpply legal test in the Fourth Amendment
context is admirable, in the end we msigt slosh our way though the factbound morass of
'reasonableness."(§raham,490 U.S. at 397. The question is sotply whether the force was|
necessary to accomplish a legitimate police abje; it is whether the force used was
objectively reasonaslin light ofall the relevant circumstances confronting the offitabr.
Hammer v. Gros932 F.2d 842, 846 ¢{&Cir. 1991) (emphasis in original).

In assessing reasonableness, the court sigiwdd'careful attembn to the facts and
circumstances of each particular case, includiegstverity of the crime at issue, whether the
suspect poses an immediate threat to the saféhe officers or others, and whether he is
actively resisting arrest or attetimqg to evade arrest by flight Graham,490 U.S. at 396;
Wilkinson v. Torres610 F.3d 546, 550 (9th Cir. 2010). Theghinportant of these factors is
the threat posed by the susp&ith v. City of Hemge894 F.3d 689, 702 ¢8Cir. 2005). These
factors are not exclusive, and the Court shaolusider the totalitpf the circumstancedlattos

v. Agarano661 F.3d 433, 441 (&Cir. 2011) (en banc).

7)

ORDER ON DEFENDANTS' MOTION FOR
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Additionally, "[t]he 'reasonabless' of a particular use of force must be judged from

perspective of a reasonable officer on the sa@rtleer than with the 2P0 vision of hindsight."

the

Graham, 490 U.S. at 396. "The calculus of reasonableness must embody allowance for the fact

that police officers are oftenrimed to make splitecond judgments—in circumstances that ar
tense, uncertain, and rapidly evolving—about the amobifdrce that is ne@sary in a particule
situation."ld. at 396-97.

Michael Bourquin posed an immediate thread@éth or serious physical injury to both
officers sufficient to justify the use of deadly force by Deputy Helligso. Given the circums
surrounding the shooting of Michael Bourquinn, easonable juror can conclude otherwise.
The defendants acted reasonablgdministering deadly force.

C. Qualified Immunity

Qualified immunity is more than a mere defens liability; it is"an entitlement not to
stand trial or face other burdeoflitigation,” and "is effectivel lost if a case is erroneously
permitted to go to trial.Mitchell v. Forsyth472 U.S. 511, 526, 105 S.Ct. 2806, 86 L.Ed.2d 4
(1985). For this reason, the Supreme Court hhasstd "the importance of resolving immunity
guestions at the earliest possible stage in litigatidaniter v. Bryantp02 U.S. 224, 227, 112
S.Ct. 534, 536, 116 L.Ed.2d 589 (1991) (citiarlow v. Fitzgerald 457 U.S. 800, 818, 102
S.Ct. 2727, 73 L.Ed.2d 396 (1982)).

Qualified immunity encourages officials toeggise their discretion without the fear of
liability when the state of the law is uncleartloeir actions are reasonable under the totality
the circumstancesCarlo v. City of Chino105 F.3d 493, 500 {&Cir. 1997). As such, immunity
from suit must be granted if tlikscretionary function of a publafficial did notviolate clearly

established law of which a reasable person would have knowarlow, 457 U.S. at 818-819.

e

\r

fances

111
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The traditional determination of whether an officer is entitled to summary judgment baseg
affirmative defense of qualified immunitgquires applying a three-part teéSaucier 533 U.S.
at 201-02. UndeBaucier courts consider whether "[tJaken in the light most favorable to the
party asserting the injury, thadts alleged show the officer's conduct violated a constitution
right?"Id., at 201. If the answer is no, the officer igiged to qualified imnanity. If the answer
IS yes, a court proceeds to the next questiorthdr the right was clearly established at the t
the officer actedld. at 201-02. If the answer is no, the offt is entitled tgualified immunity. If
the answer is yes, the court is required t®naar the final questionvhether the officer could
have believed "reasonably but mistakenly .atthis or her conductdiinot violate a clearly
established constitutional rightlackson v. City of Bremertp#68 F.3d 646, 651 {9

Cir. 2001). These questions can be addressetiatever order the order the Court finds mos
efficient. See Pearson v. Callahab5 U.S. 223, 236, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009
["W]hile the sequence set forth [Bauciet is often appropriate, it®uld no longer be regarde

as mandatory"). Ultimately, if an officer's agt®odo not amount to a constitutional violation,

on the

al

me

o

he

violation was not clearlgstablished, or his actie reflected a reasonable mistake about what the

law requires, he is entitled to qualified immunity.

As stated before, there was no constitutionaltnglated in this instnce. If a violation
occurred it is a violation of a newly mintedrsmn of the law on FourtAmendment principles
and the officer would join a chorus of other fellow officers in sayitigtidn’t know that was
the law.” Qualified immunity applies.

D. Mondl Claim

In order to establish municipal liability,ghtiff must show that the defendant acted

pursuant to an official custom, patieor policy that violags the plaintiff's civirights, or that the

174

County ratified the unlawful conductee Monejl436 U.S. at 690-91. Finer, plaintiff must
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demonstrate that the defendargslicies were the “moving force” behind the constitutional
deprivation. Van Ort v. Estate of Stanewic®?2 F.3d 831, 835 {0Cir. 1996). See also, Bryan
County v. Brown520 U.S. 397, 117 S.Ct. 1382, 1388-89, 137 L.Ed.2d 626 (1988homa
City v. Tuttle 471 U.S. 808, 105 S.Ct. 2427, 85 L.Ed.2d 791 (1985). Where a claim of
municipal liability is premised upon an alleged failtweact (such as an alleged failure to trai
supervise), the plaintiff mustsa prove that the policy thatused the deprivation was adopte
with “deliberate indifference’ to the plaintiff's constitutional rightsvan Ort 92 F.3d at 835
(noting that these requirements have beeniegpd inadequate training claims, inadequate
supervision claims, inadequate hiring claiamsl applying these stdards to inadequate
“monitoring” claims). “Congress did not intentuinicipalities to be held liable unless action
pursuant to official municiggolicy of some nature caused a constitutional toxdnell, 436
U.S. at 691.

In this case, Plaintiffs have nolearly identified any theorgr constellation of facts that
justify a proceeding against the County. The liaing claims by the plaintiffs are all damage
theories derivative of the Excess in Force claifhe liability questins are decided against
plaintiff, and therefore the dgative claims are moot.

[11. CONCLUSION

For the foregoing reasons, the Court dismisses all claims against Deputy Helligso
because his use of deadly force was objelst reasonable undéhe totality of the
circumstances that he faced on February 1, 2014. Even assamingndo that there was a
constitutional violation, Deputy Helligso is eted to qualified immnity because it was not
clearly established that his amis were unlawful at the time thfe incident. The Plaintiffs’

Monell claim against the County is likewise dissed for failure to present any evidence of g

n or
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County policy or custom that resulted inanstitutional violation.The Motion for Summary

Judgment [Dkt. #26] ISRANTED and the case 31 SMISSED with prejudice.

Bl

Ronald B. Leighton
United States District Judge

Dated this 11 day of April, 2017.
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