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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

WILLIAM L. MCVEIGH,
Plaintiff,
V.

CLIMATE CHANGERS INC., JW
BROWER HEATING AND AIR
CONDITIONING; INTERNATIONAL
ASSOCIATION OF SHEET METAL,
AIR, RAIL, AND TRANSPORTATION
WORKERS, LOCAL 66; and MARLENE
HARNISH,

Defendants.

CASE NO. C16-5174 RJB

ORDER ON DEFENDANT LOCAL
66'S MOTION TO COMPEL AND
ON PLAINTIFF'S MOTION TO
QUASH, COMPEL AND DISCLOSE
DEFENDANTS

This matter comes before the Court on Ddint International Association of Sheet

Metal, Air, Rail, and Transportation Worketsycal 66’s (“Local 66” or “Union”) Motion to

Compel Discovery (Dkt. 84), Plaintiff’'s Main to Quash, Compel and Disclose Defendants

(Dkt. 87) and Defendants’ motions for reasonapenses (Dkts. 92 and 96). The Court has

considered pleadings filed regarding the i and the remainder of the file herein.

ORDER ON DEFENDANT LOCAL 66'S MOTION
TO COMPEL AND ON PLAINTIFF'S MOTION
TO QUASH, COMPEL AND DISCLOSE
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On March 4, 2016, Plaintiff filed this civéction, and now alleges claims against his

former employer, Climate Changers Ind/d/J.W. Brower Heating and Air Conditioning

(“Brower”), its’ president, Marlene Harnish, ahdcal 66 “pursuant to Section 301 of the Labor

Management Relations Act and 298UC. § 185.” Dkt. 1-1. Ihis Third Amended Complaint,
Plaintiff asserts that there wao just cause for his termaition for misconduct or sexual
harassment. Dkt. 60. He alleges he was not fully padPlaintiff maintains that Local 66

violated their duty of fair representatiord. The Third Amended Complaint includes claims

for

breach of contract, breach of the duty of fair representation, defamation per se, intentional and

negligent infliction of emotional diress, and wrongful dischargkl. Plaintiff seeks damages
“[flor Defendant(s) to be relmditated with personal, professial, and social deterrence,” and
for the Court to enforce a provisionttie Collective Bargaining Agreemen.

l. FACTS RELEVANT TO THE MOTIONS

On October 17, 2016, Local 66 served itsHinterrogatories and Requests for
Production on Plaintiff. Dkt. 85-ht 2-15. Plaintiff sent his Fir§et of Answers and Respon;
to Local 66 on November 21, 2016. Dkt. 85at 17-29. On November 29, 2016, Local 66
wrote to Plaintiff, informing him he providédcomplete answers, lodged multiple objections
and failed to produce documents in respongbddrequests for Production. Dkt. 85-1, at 31
Local 66 further explained theirterrogatories and agreed to exdehe date for full answers a
production of documents to December 21, 20i16. Plaintiff did not respond. Dkt. 85, at 2.
Local 66’s counsel attempted to cacit Plaintiff twice via emailld. On December 27, 2016,
Plaintiff responded and indicated tlnt was available for a calld. That same day, Plaintiff
served his second set of answers and responses. Dkt. 85-1, at 47- 64. Local 66’s couns

contacted him again, and they agreed é@hon December 28, 2016 to discuss Plaintiff's

r38.
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incomplete answers and to inspect and copy doctendbkt. 85, at 3. Plaintiff agreed to ema

counsel and let them know when to expect hith. Plaintiff did not email counsel, but appea
at counsel’s office around the noon hotd. The receptionist told him counsel would return
few minutes and that he was welcome to wBikt. 86, at 2. Plaintiff gave the receptionist a
thumb drive containing the record osHiOctober 22, 2015 OAH hearing” and lefd. Five
minutes later, Local 66’s counsel returned to her office. Dkt. 85, at 4. Counsel attempteg
contact Plaintiff by phone and by emalitl. He did not respondld. Local 66’s instant Motion
to Compel (Dkt. 84) followed.

Plaintiff filed a response to Lo&#’s Motion to Compel, distssed unrelated actions o
Jay Roderik Stephens, counsel Befendants Brower and Marleriarnish (Dkt. 90, at 1-8) an
asserts that counsel for Local 66 committed a fraudgard to documents they filed (Dkt. 90,
8-10). Plaintiff contends th&e has sufficiently answerédcal 66’s questions and mailed 12
pages of documents to therd., at 14. In his Response, Plaintiff also moves the Court for

Order of Protection to stop the haragsbehavior, Compel Marlene Harnish to

produce Initial Disclosures pursuant BEP 26( a )( I)( D)&( E), Compel Mr.

Stephens to withdraw as the attorneyeaford or file a Notice of Appearance on

behalf of Marlene Harnish, compel M3x [Local 66’s counsel] to cease her

testimonies to what she is not a witness, compel Ms. Harnish to file Initial

Disclosures, Compel Mr. Stephensctase his shenanigans, to Order an In

Camera Review of the National Laborl&&ns Board 's file of case #19-CB-

169041, write a grievance to the CommitbeeDiscipline to investigate the

actions of Ms. Fix, Mr. Stephens, Bradlgdlin, and Daniel Hutzenbiler in this

matter.
Id., at 15. (These requests are repeated in Imdipg motion, and so will be addressed in this
order’s discussion of his motion.)

Local 66 filed a reply, and poinut that only a few linesf Plaintiff's response is

dedicated to the motion to compel. Dkt. 1@bcal 66 acknowledges thRtaintiff sent it

several pages of documents, butesahat he in no way indicated which documents respond
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which Request for Production or that theyrevtended to respond to their Requests for
Production at all.ld. Local 66 argues that itpeatedly tried to work with Plaintiff (particularly
in light of his pro se status) to no avditl. It asserts that itt®uld be awarded $3,645.00 in
reasonable attorneys’ fees faaving to bring this motionld.

On January 5, 2017, Plaintiff filed the pemgliMotion to Quash, Compel, and Discloss
Defendants. Dkt. 87. In this motion, Pla#instates that “on December 29 and 30, 2016 alor
with 3 January, 2017, Plaintiff was served subpedran ‘Claimate [sic] Changers INC, JW
Brower, Marlene Harnish’ represted by ‘Roderick [sic] StephefisDkt. 87. He points out

that the attendance date of the deposition&vdanuary 2016 on the first subpoena, and notg

that on the second one, a hand written changenaae for the deposition date to be 6 January

2017. 1d. Plaintiff also states that no per diem check came with the subpoena and that the
of the issuing court fthbeen left blankld. He also discusses the time given him to respong
the subpoenald. Plaintiff moves to quash these subpoends.Plaintiff also moves for an
order compelling Marlene Harnish to produce hérdhDisclosures and to compel Mr. Stephg
to withdraw as the attoey of record or file aotice of appearance on behalf of Marlene Harr
Id. Plaintiff states that he “believes tlaatollaboration has taken place to which both
Defendant’s [sic] representatives are a partg will need to cakach as witnessesld., at 3.
He again asserts that counsellfocal 66 has deceived the Coultl. Plaintiff maintains that
the “evidence forces plaintiff to believe hesh@een the focus to a conspiracy. These legal
representatives are runnifrge breaking the laws they should be protectirig.; at 4. Lastly,
Plaintiff also moves the Court to “issue a subpadendew in camera the complete file for cas
19-CB-169041, if required write a grievance te @ommittee on Discipline” and for an order

protecting Plaintiff from “further migladings [sic] of Defendant counseld.
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Brower and Ms. Harnish filed a responsel argue that Plaintiffs’ motion should be
denied. Dkt. 96. They point othtat Plaintiff acknowledges thBtrower timely filed initial
disclosures, and state that Ms. Harnislthasonly owner of this three person company,
expressly adopts those disclosurbs. Brower and Harnish noteahPlaintiff failed to follow
Local Rule W.D. of Wash. 37 (a), which requirestiga to meet and confer to try to resolve tf

dispute discovery disputes bef@enotion to compel is filedld. They also point out that

Plaintiffs’ meritless attacks on counsel and thiolous motion have needlessly increased the

cost of litigation. Id. For his failure to adhere to Loddule 37 (a) and his filing of this
allegedly meritless motion contrary to Fed. Rv.®. 11, Brower and Harnish seek an award
$3,800 in reasonable expenséd.

Local 66 filed a Response to Plaintiff's moti@mguing that to the extent that Plaintiff
seeks an order compelling counsel to act agreess in this case, the motion should be denie
because it has no merit. Dkt. 92. It also opp®&demtiff's motion for the Court to issues a
subpoena to the National Labor Relations Boadd. Local 66 points out that the discovery
deadline, January 23, 3017, has now paskadt argues that his regsis for relief should be
denied.ld. Local 66 also points otihat Plaintiff failed to follow Local Rule 37(a)d. Local
66 asserts that no meet and confer has taken pldcé.ocal 66 also moves for an award of
reasonable expenses of $1,642.50 it incbmeopposing Plaintiffs’ motionld.

Plaintiff filed replies (Dkt. 103 and 104nd the motion is ripe for review.
On January 20, 2017, Plaintiff filed a pleadindicating that he had attended a videotapsd

deposition. Dkt. 105.
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This opinion will first discuss the generahstlard regarding discovery, then Local 66’s
motion to compel, Plaintiff's motion for variouslief, and lastly the Defendants’ motions for
attorney’s fees.

. DISCUSSION

A. STANDARD REGARDING DISCOVERY GENERALLY

Fed. R. Civ. P. 26 (b)(1) provides:

Unless otherwise limited by court ordere tbcope of discovery is as follows:

Parties may obtain discovery regardimy aonprivileged matter that is relevant

to any party's claim or defense gomdportional to the needs of the case,

considering the importance of the issaestake in the action, the amount in

controversy, the partie®lative access to relevantormation, the parties'

resources, the importance of the discovemesolving the issues, and whether the

burden or expense of the proposed aliery outweighs its likely benefit.

Information within this scope of discovemged not be admissible in evidence to

be discoverable.

B. LOCAL 66’S MOTION TO COMPEL

Under Fed. R. Civ. P. 37 (a)(B), “[a] party seeking dismvery may move for an order
compelling an answer, designation, production spéttion” if “a partyfails to answer an
interrogatory submitted under Rule 33" or “a pddys to produce documents . . . as requests
under Rule 34.” Evasive or incomplete answers and responses are treataeiflas to answer
or respond. Rule 37 (a)(4).

Local 66’s motion for an order compelling Plafito fully answer their interrogatories
(Dkt. 84) should be granted.

Interrogatory No. 3 asked Plaintiff to idég “each person yoare aware of who has
knowledge of the facts allegedtime Complaint” along with “thenformation that the individual

knows about the facts that you alldge the Complaint.” Plainffis response, that he “cannot

identify all persons with knowledge of the faatkeged in the complaint” and that he “cannot
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identify the subjects of knowledge the facts alleged in the mplaint,” (Dkt. 85-1, at 52) is
insufficient. Plaintiff filed thiscase and authored the allegationthe complaint. He should b
ordered to fully answer Interrogatory No. 3.

Likewise, Plaintiff should be dered to fully answer Interrogatories Nos. 4 and 5, bo
which ask him to describe the facts upon whiclv&ges his claims for breach of the duty of f
representation and breach of contract against Local 66. His arievbeth were incomplete af
failed to provide even basic facts. Hep@sded to Interrogatory No. 4 by objecting, asking
more clarification, and statirtgat “I make my claim of lmach of Local 66’s duty of fair
representation to me on the féaat Local 66 treated my grieveas dishonestly, arbitrarily, and
in bad faith.” Dkt. 85-1, at 52. In responsdrterrogatory No. 5 Platiff objected, asked for
more clarification, and statedt]fie base fact upon which I claim for breach of contract agait
Local 66 is that Local 66 failed to follow tleellective bargaining agreement that it was a pal
to and in doing so, violated my rights.” Dkt. 85at,53. Neither of thessnswers are sufficien
Plaintiff should be ordered to fully answiose interrogatories.

In Interrogatory No. 7, Local 66 asked Rl#f to identify the amounts of general
damages, special damages, and exemplary danaagleexplain in detaihe calculations of the
same. Plaintiff's answer only identifiedathhe was seeking ov815,000,000, but failed to
provide the amount of any type of damatgmed or any facts supporting those claimed
damages. He should be ordered to falhgwer Interrogatory No. 7.

Further, Plaintiff should be orderedrespond to Local 66’s Request for Production.
While Plaintiff has delivered seral pages of documents todad 66, he has a duty to identify
which document[s] he intends to respond to wikelguest for Production. His responses to

are insufficient.
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A deadline should be set for Plaintiff tdlftespond to Local 66’s Interrogatories and
Requests for Production. Plaffishould provide complete responses and answers to Local
Interrogatories and Reque$ts Production on or beforléebruary 10, 2017.

C. PLAINTIFF'S MOTION TO QUAS H, COMPEL AND DISCLOSE

Motion to Quash. Plaintiff's motion to quash th&ubpoenas requiring him to attend a
deposition should be denied as moot. Qruday 20, 2017, Plaintiff filed a pleading indicating
that he had attended a videotaped deposition. Dkt. 105.

Motion to Compel. Plaintiff's motion for an order compelling Marlene Harnish to
produce her initial disclosures shaddbe denied. Plaintiff failetb follow Local Rule 37(a), and
failed to meet and confer before filing the motion. Further, Ms. Harnish has responded th
is expressly adopting the initidisclosures filed on behalf of heompany, Brower, so Plaintiff]
motion is also moot.

Motion to Compel Lawyers to Testify. To the extent that Plaifftmoves for an order o
the Court compelling the lawyersthis case to act as withesskis, motion should be denied.

His contentions are without meriEurther, the discovery ddate has passed and Plaintiff hag

failed to show that there is good cause for an ekieras required by Fed. R. Civ. P. 16 (b)(4).

Motion to Compel Mr. Stephens to He a Notice of Appearance or Withdraw
Plaintiff's motion for an order conglling Mr. Stephens to withdraw as the attorney of recordg
Ms. Harnish or file a notice of appearance ohdbeof Ms. Harnish should be denied. His

motion is frivolous and without merit. Undeocal Rule 83.2 (a), a lawyer may enter an

appearance by signing andritj “a notice of appearance, complaint [or] answer . . . ,” as M.

Stephens did here in Ms. Harnish’'s Answekt([71). Accordingly, Mr Stephens has properly

appeared for Ms. Harnish.
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In Camera Review To the extent that Plaintiff mosdor an order issuing a subpoen:
the National Labor Relations Board for an “in-caaneeview,” Plaintiff has failed to follow the
Federal and Local Rules governing subpoeaag,has failed to show good cause for an
extension of the discovery deadlindis motion should be denied.

Civility . Plaintiff's pleadings are becoming ieasingly uncivil. He has filed pages o
unwarranted personal attacksapposing counsel. His allegais against them are without
merit, frivolous, and unnecessary. He is stromglytioned against including these assertions
further pleadings. All parties ithis case are to conduct themselves with the utmost civility g
courtesy.

D. DEFENDANTS’ MOTIONS FO R REASONABLE EXPENSES

Pursuant to Fed. R. Civ. P. 37 (a)(5)(A)aimotion to compel is granted, “the court
must, after giving an opportunity to be hdarequire the party ateponent whose conduct
necessitated the motion . . . to pay the movastisonable expenses incurred in making the
motion, including attorney's feedt’further provides tht the “court must not order this payme
if: (i) the movant filel the motion before attempting in gofaith to obtain the disclosure or
discovery without court actiorii) the opposing party's nondisslare, response, or objection
was substantially justified; diii) other circumstances make award of expenses unjust.”

By this order, Local 66’snotion to compel is granted. Accordingly, the undersigned
must award Local 66’s reasonakbgpenses unless one of theeption applies. Local 66 did
attempt in good faith to obtain the discovenyhout court action.Further, Plaintiff's
nondisclosures, responses and objections weraihstantially justified.However, in light of

Plaintiff's pro se status, and considering hiempts at working with counsel, Local 66 shoulg

—
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not be awarded fees for filing their motion tarqeel because to do so would make the awarg
expenses unjust at this time.

Defendants also move for an award of expefmeleing forced to respond to Plaintiff’
frivolous motion and due to his failure to folld_ocal Rule 37, which kpires parties to meet
and confer before filing discovery motions. DI@8.and 96. Further, they move for an awar
expenses for being forced to respond to Eféimfrivolous motion pursant to Fed. R. Civ. P.
11. Dkt. 96.

Under Local Rule 37 (a)(1):

If the court finds that counsel for anyrpya or a party proceeding pro se, willfully
refused to confer, failed to confergood faith, or failed to respond on a timely
basis to a request to confer, the coury itake action as stated in CR 11 of these
rules.

Fed. R. Civ. P. 11 (b), provides that:

By presenting to the court a pleading, written motion, or other paper--whether by
signing, filing, submitting, or later advoadagj it--an attorney or unrepresented

party certifies that to the best oktperson's knowledge, information, and belief,
formed after an inquiry reasdsla under the ccumstances:

(1) it is not being presented fany improper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the cost of
litigation;

(2) the claims, defenses, and atlegal contentions are warranted
by existing law or by a nonfrivols argument for extending,
modifying, or reversing existinguaor for establishing new law;

(3) the factual contentions haegidentiary gpport or, if
specifically so identified, will lik have evidentiary support after
a reasonable opportunity for furthavestigation or discovery; and

(4) the denials of factual contigans are warranted on the evidence
or, if specifically so identified, arreasonably based on belief or a
lack of information.

| of
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If a party is held to have violated Rul&, a court may order sanctions, including monetary
sanctions. Rule 11 (c)(1). Under Rule 11 (c)énotion for Rule 11 sanctions must be mad
“separately from any other motion.”

At this stage, Defendants’ motions (DK#& and 96) for reasonable expenses should
denied without prejudice. Whillaintiff filed his motion to compel without meeting and
conferring with Defendants, he dorot appear to have done salfwly” or refused to do so.
While Plaintiff’'s motion was notvell taken, it is not whollelear that it was filed for an
“improper purpose.” From this point forward, Pitif is expected to fully comply with the
discovery requirements under the Federal and LRadds of Civil Procedure. Plaintiff is
warned that failure to do so may result in&#ns, including mortary sanctions. While
Plaintiff’'s personal attacks on opposing courfaeld other non-parties) are unwarranted,
Plaintiff is now on notice they constitute a wasf the parties’ andourt’s time and he should
refrain from continuing toeid violating Fed. R. Civ. P. 11.

1. ORDER

Therefore, it is hereb@ RDERED that:

e Defendant International Assiation of Sheet Metal, A Rail, and Transportatio
Workers, Local 66’s Motion t€ompel Discovery (Dkt. 845 GRANTED;

o Plaintiff SHALL provide complete responses and answers to the
Defendant International AssociatiohSheet Metal, Air, Rail, and
Transportation Workers, Local 6@isterrogatories and Requests for
Production on or beforéebruary 10, 2017

¢ Plaintiff's Motion to Quash, Compeaind Disclose Defendants (Dkt. 8%)

DENIED; and
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e Defendants’ motions for reasonable expenses (Dkts. 92 aRESDENIED
WITHOUT PREJUDICE .

The Clerk is directed to send uncertified copéthis Order to all counsel of record an

to any party appearing o se at said party’sast known address.

Dated this 28 day of January, 2017.

ol e

ROBERTJ.BRYAN
United States District Judge
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