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3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
1 WILLIAM L. MCVEIGH, CASE NO. C16-5174 RJB
Plaintiff, ORDER ON DEFENDANT
12 CLIMATE CHANGERS, INC.’S
13 V. MOTION TO COMPEL
CLIMATE CHANGERS INC., JW
14 BROWER HEATING AND AIR
CONDITIONING; INTERNATIONAL
15 ASSOCIATION OF SHEET METAL,
AIR, RAIL, AND TRANSPORTATION
16 WORKERS, LOCAL 66; and
MARLENE HARNISH,
17
Defendants.
18
19 This matter comes before the Court on De#mnt Climate Changers, Inc. d/b/a J.W.
20 || Brower Heating & Air Conditioning’s (“Brower”Motion to Compel Dicovery. Dkt. 99. The
21 | Court has considered pleadinged regarding the motions and ttemainder of the file herein.
22 On March 4, 2016, Plaintiff filed this civdction, and now alleges claims against his
23| former employer, Brower, its’ president, MareHarnish, and a union, Imteational Associatiof
24 | of Sheet Mental, Air, Rail, and TransportetiWorkers, Local 66 (“Local 66”) “pursuant to
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Section 301 of the Labor Managemé&elations Act and 29 U.S.€.185.” Dkt. 1-1. In his
Third Amended Complaint, Plaintiff asserts ttiegre was no just cause for his termination fo
misconduct or sexual harassment. Dkt. 60. He alleges he was not fulljgpdthintiff
maintains that Local 66 violatedetin duty of fair representatiorid. The Third Amended
Complaint includes claims for breach of cawt;, breach of the duty of fair representation,
defamation per se, intentional and negligefiiction of emotional distress, and wrongful
discharge.ld. Plaintiff seeks damages, “[flor Defend@)tto be rehabilitated with personal,
professional, and social detence,” and for the Court to emée a provision of the Collective
Bargaining Agreementld.

l. FACTS RELEVANT TO THE MOTION

On November 29, 2016, Brower servedrisst Interrogatories and Requests for
Production on Plaintiff. Dkt. 100, at 5-30. Pigf sent a pleading entitled “Objection” to
Brower’s First Interrogatories Answers and Responses to Brower on December 15, 2016

100, at 32-34. In Plaintiff's three paBecember 15, 2016 “Objection,” he acknowledges h¢g

received the First Intergatories and Requests for Productiod aequested “the clarification ar

correction of the party making Document . . . ‘Glite Changers, Inc. ET AL’ is not one of the
parties in this action.” Dkt. 100, at 33. Pldintequested the “naturaignature” of the party

that prepared the document and not an /s/, objectdek request that Plaintiff type his answe

=

Dkt.

S,

complained of the compound nature of the questions asked, and argued that Marlene Harnish

should be added to the titlel. Plaintiff further requestettlarification or correction of
Document’s ‘all information known to Defendants’, its attorneys/aganitsvestigators.1d.
On January 13, 2017, Brower wrote to Pldinthforming him he provided incomplete

responses to the First Interrogatories and Requests for Produokorl00, at 37. Brower’s
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counsel indicated that he wantedmeet and confer, and offered dates on times to do so. O
100, at 37. Plaintiff emailed Brower’s counsel January 17, 2017. Dkt. 100, at 39-40.
Brower’s counsel spoke with &htiff twice on January 17, 201 7tef the email was sent. Dkt.
100, at 2. They were unable to resolve the ispuesented by Plaintiff's response to the Firsi
Interrogatories and Requests for ProductiDkt. 100, at 2. They spoke by phone again on
January 19, 2017, to attempt a resolution, and accotdiBgower’s counsel, Plaintiff stated th
he would “stand on his objeahs.” Dkt. 100, at 3.

On January 26, 2017, Local 66’s motion foromder compelling Plaintiff to respond to
Local 66’s Interrogatories and Requests for Bobidn was granted. Dkt. 106. The undersig
found that his responses to Local 66’s discovequests were inadequate, despite Local 66’
counsel’s attempts at assisting him to an extraordinary defgteét was noted that “Plaintiff’s
pleadings are becoming increasingly uncivil. hée filed pages of unwianted personal attach
on opposing counsel. His allegations against taemwithout merit, frielous, and unnecessat
He is strongly cautioned against includihgse assertions in further pleadingkd” Although
that Order denied Defendants’ motions for attysi fees and expensédaintiff was warned:

Plaintiff is expected to fully complwith the discovery requirements under the

Federal and Local Rules of Civil Procedufdaintiff is warned that failure to do

S0 may result in sanctions, includingnetary sanctions. While Plaintiff's

personal attacks on opposing counsel @heér non-parties) are unwarranted,

Plaintiff is now on notice they constitudewaste of the parséand court’s time
and he should refrain from continuit@avoid violating Fed. R. Civ. P. 11.

The instant motion to compel (Dkt. 99) wided on January 19, 2017, before the Jany
26, 2017 order (Dkt. 106); Plaintiff's opposition s\viiled afterward, on January 30, 2017 (DK

109-110).

kt.

at

ned
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In Brower’s motion, it seeks an order compelling Plaintiff to fully respond to its Firs
Interrogatories and Request for Production. DAt. It also moves for an award of attorneys’
fees pursuant to Fed. R. Civ. P. 37(a)(5)(A).

Plaintiff responds, and repeats his objectiasistated in hiBecember 15, 2016 pleadir
entitled “Objection,” again disputes whetheruses email as a form of communication, and
reasserts an argument regarding the Joint SRepsrt that has beegjected. Dkt. 109.
Plaintiff states that, at one poittiring his discussions with counsel for Brower, counsel offg
to send Plaintiff a letter “stattg that he was authecating that the paytrequesting responses
was in fact Brower.”ld. Plaintiff states thate responded, “the Judgeuld have to decide
what was going to happenld.

Brower replies, argues that its motion tongel should be granted and that attorneys’

fees in the amount of $1,920.00 (2.1 billable h@ir$400 per hour) should be awarded. DkKt.

111. Brower also moves to strike portions diRtiff's response regarding issues that were

expressly denied in the January 26, 2017 ordePaaintiff's allegation that he does not use

email. Id.
This opinion will first discuss the generaastlard regarding discovery, then Brower’s
motion to compel, Brower’s motion to strikeKD111) and lastly, the Brower’s motions for

attorney’s fees.

I. DISCUSSION

A. STANDARD REGARDING DISCOVERY GENERALLY
Fed. R. Civ. P. 26 (b)(1) provides:

Unless otherwise limited by court ordere thcope of discovery is as follows:
Parties may obtain discovery regardimy aonprivileged matter that is relevant
to any party's claim or defense g portional to the needs of the case,
considering the importance of the issaestake in the action, the amount in

19

red
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controversy, the partie®lative access to relevantormation, the parties'

resources, the importance of the discovemesolving the issues, and whether the

burden or expense of the proposedaisty outweighs its likely benefit.

Information within this scope of discovemged not be admissible in evidence to

be discoverable.

B. BROWER'S MOTION TO COMPEL

Under Fed. R. Civ. P. 37 (a)(B), “[a] party seeking dismvery may move for an order
compelling an answer, designation, production spa&ttion” if “a partyfails to answer an
interrogatory submitted under Rule 33” or “a pds#s to produce documents . . . as requested
under Rule 34.” Evasive or incomplete answers and responses are treatatlias to answer
or respond. Rule 37 (a)(4).

Brower’s motion for an order compelling Plaffito fully answer its First Interrogatories
and Requests for Production (Dkt. 99) should laegd. Plaintiff’'s response, his December [L5,
2016 “Objection,” (Dkt. 100, at 32-349 wholly insufficient. Paintiff filed this case and
authored the allegations in the complaiHe should be ordered to fully respond to the
interrogatories and reqsts for production.

A deadline should be set for Plaintiff to fullpond to Brower’s Fitdnterrogatories andl
Requests for Production. Plaifishould provide complete resp@ssand answers to Brower’g
First Interrogatories and Reais for Production on or befoFebruary 28, 2017.

C. BROWER’S MOTION TO STRIKE

Brower moves for an order striking argant from Plaintiff’'s opposition regarding
arguments raised in prior pleads and rejected by the CouBrower’'s motion to strike (Dkt.
111) should be granted. Thesguanents are not relevant teetpending motion. To the extent

Brower moves to strike Plaiffits allegations that email is h@ good way to communicate with

him, the motion to strike (Dkt. 111) should benggl. The U.S. mail still operates.
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D. BROWER'S MOTION FOR ATTORNEYS' FEES

Pursuant to Fed. R. Civ. P. 37 (a)(5)(A)aimotion to compel is granted, “the court
must, after giving an opportunity to be hdarequire the party ateponent whose conduct
necessitated the motion . . . to pay the movastisonable expenses incurred in making the
motion, including attorney's feedt'further provides tat the “court must not order this payme
if: (i) the movant filel the motion before attempting in gofaith to obtain the disclosure or
discovery without court actioril) the opposing party's nondiseslare, response, or objection
was substantially justified; dii) other circumstances make award of expenses unjust.”

By this order, Brower’s motion to compelgsanted. Accordinglythe undersigned mus

award Brower’s reasonable expenaatess one of the exceptions bR Brower did attempt in

good faith to obtain the discovery without coaction. Further, Plaintiff's nondisclosure,
responses and objections were sudbstantially justified. Plairifihas now been warned of the
necessity of following the federal and local sutg civil procedure regarding his discovery
obligations. Awarding Brower attorney®ds would not be unjust at this time.

Brower should be awarded reaabte attorneys’ fees for being forced to file this moti
to compel. In determining what attorney’s feedasonable in a particulaase, the court arrive
at the “lodestar amount,” that is, multiplyititge number of hours reasonably expended by a
reasonable hourly ratelordan v. Multnomah County99 F.2d 1262, 1265 (9th Cir. 1986)
(quoting Hensley v. Eckerhat61 U.S. 424, 433 (1983)). “While most cases the lodestar
figure is presumptively reasonable, in rare cagalistrict court maynake upward or downwar
adjustments to the presumptively reasonablesiaadeon the basis of those factors set otarr
v. Screen Extras Guild, Inc526, F.2d 67, 69-70 (9th Cir.1975), that have not been subsun

the lodestar calculationCamacho v. Bridgeport Fin., Inc523 F.3d 973, 982 (9th Cir. 2008)

nt
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(internal and quotations citations omitjed

UnderKerr, the court considers the following facto($) the time and labor required, (2) t
novelty and difficulty of the questions involvg@®) the skill requisite to perform the legal
service properly, (Athe preclusion of other employmenttine attorney due to acceptance of
case, (5) the customary fee, (6) whether éwei$ fixed or contingent, (7) time limitations
imposed by the client or the circumstancestt{8)amount involved and the results obtained,
the experience, reputation, and ability of the attorneys, (&0utidesirability’ of the case, (11
the nature and length of the predeonal relationship with the chg and (12) awards in similar
casesKerr v. Screen Extras Guild, In626 F.2d 67, 69-70 (9th Cir.1978grt. denied425
U.S. 951 (1976). These considerations areistarg with Washington Rules of Professional
Conduct 1.5.

The fee applicant bears tharden of documenting the appropriate hours expended i

litigation and must subitnevidence in support of those hours work&htes v. Gomes0 F.3d
525, 534-35 (9th Cir. 1995).1d. The party opposing the fee appliion has a burden of rebut

that requires submission of evidence todrstrict court challeging the accuracy and

reasonableness of the hours charged or the facts asserted by the prevailing party in its s
affidavits. Id.
1. Lodestar Amount
a. Hourly Rates
In determining hourly rates, the Court mlagik to the “prevailing market rates in the
relevant community.”Bell v. Clackamas Count841 F.3d 858, 868 (9th Cir. 2003). The ratg

of comparable attorneys in therdion district are usually use®ee Gates v. Deukmejiéd87

F.2d 1392, 1405 (9th Cir. 1992). In making itscagdtion, the Court should consider the

the

(9)

N the

Lal

Ibmitted

S
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experience, skill, and reputationtbie attorneys requesting feeschwarz v. Sec'’y of Health &
Human Serv.73 F.3d 895, 906 (9th Cir. 1995). The Casturther allowedo rely on its own
knowledge and familiarity with the legal matkin setting a reasonable hourly rabkegram v.
Oroudjiam,647 F.3d 955, 928 (9th Cir. 2011).

Mr. Stephens, Brower’s attorney, claimed temaf $400 per hour. Dkt. 100. That rate
reasonable for the community and shduddused to calculate fees.

b. Hours Billed
In the Ninth Circuit, “[tlhe number diours to be compensated is calculated by

considering whether, in light dfie circumstances, the time coushsonably have been billed

a private client.”Moreno v. City of Sacramentb634 F.3d 1106, 1111 (9th Cir. 2008). A distii

court should exclude hoursathare “excessive, redundaat,otherwise unnecessarysonzalez
v. City of Maywood729 F.3d 1196, 1203 (9th Cir. 2018dhg McCown v. City of Fontan®65
F.3d 1097, 1102 (9th Cir.2008)).

Brower’s lawyer seeks an award foetfollowing 4.8 hours expended in filing the
motion and reply. Dkt. 99 and 112. Thigéasonable, and not “excessive, redundant, or
otherwise unnecessaryGonzalezat 1203.

The lodestar amount, then is $1,920.00, ihdt8 hours times $400 per hour.

2. Kerr Factors

a. The Time and Labor Reqguire The Court has commented above

on the time and labor requireddetermining reasonable hours.

b. Novelty and Difficulty of Qud®ns. The questions in the case

were not particularly difficult. The law is nobmplex. These factors do not favor a reductig

or addition to the lodestar amount.

S

(0]

Ict
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C. Requisite Skill and Preclusion ©ther Employment. This case did not

require exceptional skill to penfm the legal service properlyn@the lawyers did not show that
it precluded other employment byee attorneys more than asther case would. The skill
required is recognized ingrhourly rate allowed.

d. Customary Fee, Whether theehs Fixed or Contingent, Time

Limits. The customary fee in such cases isdadlyi the lodestar amount. Enhancements arg not

customary. There is no evidence that any udusuae limits were placed on counsel, either y
the client or by the circumstances.

e. Amount Involved and Results Obtained. Brower’s motion to

compel was granted. However, there is no shguhat an upward or downward departure from
the lodestar amount is wamntad by this factor.

f. ExperienceReputatiormndAbility of Attorneys, Undesirability o

Case and Relationship with Client. The consiti@naof the experience, reputation and ability of

the attorney is addressed abavéhe lodestar and no furtheprtsideration is required. The
desirability or undesirability ahe case does not provide a basimtwease or reduce fees herg,
nor does the nature and length of the proéesdirelationship with the client favor an
enhancement or reduati@f the lodestar.

g. Awards in Similar Cases. No evidence has been submitted of

awards of this nature in similar caseisich counsel for a change in fees.
3. Conclusion
TheKerr factors and RPC 1.5 do not counseldahancement aeduction to the
lodestar amount. Accordingly, Brower shdllle awarded attornsyfees of $1,920.00, the

lodestar amount, against Plaintiff.
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II. ORDER
Therefore, it is hereb@ RDERED that:
e Defendant Climate Changers, Inc. d/b/a J.W. Brower Heating & Air
Conditioning’s Motion to Cmpel Discovery (Dkt. 99)S GRANTED;

o Plaintiff SHALL provide complete responses and answers to the
Defendant Climate Changers, Inc. d/b/a J.W. Brower Heating & Air
Conditioning’s First Iterrogatories and Regsts for Production on or
beforeFebruary 26, 2017

e Defendant Climate Changers, Inc. d/b/a J.W. Brower Heating & Air
Conditioning’s motion to strike (Dkt. 111) gganted, in part and denied, in pal
and

e Defendant Climate Changers, Inc. d/b/a J.W. Brower Heating & Air
Conditioning’slS AWARDED attorneys’ fees in the amount$if,920.00
against Plaintiff.

The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearingro seat said party’sast known address.

Dated this 7 day of February, 2017.

ol e

ROBERTJ.BRYAN
United States District Judge
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