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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

WILLIAM MCVEIGH,
Plaintiff,
V.

CLIMATE CHANGERS, INC., JW
BROWER HEATING AND AIR
CONDITIONING, INTERNATIONAL
ASSOCIATION OF SHEET METAL,
AIR, RAIL, AND TRANSPORTATION
WORKERS, LOCAL 66,

Defendants.

This matter comes before the Court on PiiistMotion for Leave to File an Amended
Complaint (Dkt. 19) and Plairfitis Motion to Disqualify (Dkt. 20). The Court has considereg
the pleadings filed in support and in oppositiothe motions and the remaining file.

This case arises from the termination diftiff's employment with Climate Changers

Inc. which was doing business as Brower Hepind Air Conditioning (“Brower”) for sexual
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harassment. Dkt. 5. Plaintiff alleges that he was a member in good standing of the Interpational
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Association of Sheet Metal, Air, Rail, andafisportation Workers, Local 66 (“Local 66”) unign
at the time of his termination. Dkt. 5.

Plaintiff now moves to amend his comipta(Dkt. 19) and moves for an order
disqualifying counsel that hawappeared in this case for Lo&6, Bradley Medlin and Daniel
Hutzenbiler, with the law firm of Robéé Detwiler & Black, arguing that Mr. Medlin
represented Plaintiff in a related matter bethiee Office of Administrative Hearings for the
Employment Security Departmenhis successful bid to receistate unemployment benefits
(Dkt. 20). Further, Mr. Hutzenlar was informed of the basis for Plaintiff’'s termination. Dkl
24-2. For the reasons provided, the motion terathe complaint (Dkt. 19) should be granted
and the motion to disqualify opposing counsel (Dkt. 20) should be granted.

Motion to Amend. Plaintiff moves the Court for leavto file an amended complaint.
Dkt. 19. Fed. R. Civ. P. 15(a)(1), “[a] party ynr@mend its pleading once as a matter of courgse
within (A) 21 days after servinigjor (B) if the pleading is on® which a responsive pleading is
required, 21 days after serviceaofesponsive pleading . ..” Ry (2) provides that “a party
may amend its pleading only with the opposing pamyitten consent or the court's leave. The
court should freely give leawghen justice so requires.” A motion to amend under Rule
15(a)(2), “generally shall bgenied only upon showing of badtfg undue delay, futility, or
undue prejudice to the opposing partghudacoff v. University Medical Center of Southern
Nevada, 649 F.3d 1143, 1152 (9th Cir. 2011).

Plaintiff's Motion for Leave to File an Anmeled Complaint (Dkt. 19) should be granted.
Plaintiff filed an Amended Complaint on May 10, 2016, which the Court will construe as al
proposed amended complaint for the purposekisfmotion. Dkt. 23. The proposed Amendegd

Complaint includes claims for wrgful discharge, breach of coatt, breach of the duty of fair
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representation, and intentidraand negligent inflictiorof emotional distressld. No opposition

to Plaintiff’'s Motion for Leave to File an Ameed Complaint has been filed, so there has begen

no showing of “bad faith, undue delay, futility; undue prejudice to the opposing party.”
Chudacoff, at 1152. The motion should be granted he Amended Complaint (Dkt. 23) sho
be considered filed as of the date of this order.

Motion to Disqualify. In Plaintiff’'s motion to digualify Bradley Medlin, Daniel
Hutzenbiler, and the law firm of Robblee Dewvilk Black, Plaintiff argues that in Mr. Medlin
Mr. Hutzenbiler, and the law firm represented him in matters that bore a “substantial

relationship” to this case. Dkt. 20. AccorditogPlaintiff, after his termination, Mr. Medlin

represented him in an administrative hearingroter to successfullyontest Brower’s oppositign

to Plaintiff’'s receiving unemployment. Dkt. 25. Plaintiff states that further, “[b]y email [he
inquired about grievances, wrongful [sic] termination, the allegationgsd&mt Hutzenbiler by
Climate Changers/JW Brower about,raed my final pay | was dueld., at 3. He asserts that

Mr. Medlin and Mr. Hutzenbiler “have botlebn privy to my pemnal thoughts about my

termination and the effects that it is causingthmeugh phone calls and emails that gives [siq]

them an unfair advantage over me as a pro se litigt.”

Local Rule W.D. Wash. 83.3 (a)(2) provides tfjgh order to maintain the effective

administration of justice and the igrity of the court, Horneys appearing in this district shall | .

. comply with . . . the Washington Rules obfaéissional Conduct (“RPC).” RPC 1.9(a), Dutie
to Former Clients, provides: “[a] lawyer whoshiarmerly represented a client in a matter sh
not thereafter represent another person in the same or a substantially related matter in w
person's interests are materially adverse to the interests of the former client unless the fo

client gives informed consent, confirmed in writing.”
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While this is not a clear tsituation, in an abundance adution, Plaintiff’'s motion to
disqualify Bradley Medlin, Daniel Hutzenbileand the law firm oRobblee Detwiler & Black
from representing Local 66 inithcase (Dkt. 20) should beagpted. In support of his motion,
Plaintiff has attached the deasiof the Administrative Law Judge from the dispute over his|
unemployment benefits. Dkt. 25, at 4-7. Theisien specifically discusses the circumstanct
of Plaintiff’'s termination in considering the cgimn before it: whethePlaintiff should have
been disqualified from benefitshie was discharged for miscondutd. In this case, Plaintiff is
alleging, in part, that he wagongfully terminated, his employment contract was breached,
Local 66 breached the duty of fair representatiDkt. 23. Mr. Medlin is listed in the ALJ’s
decision as Plaintiff's attorneyd Plaintiff indicates that Mr. Medlin actively participated as
lawyer. Dkt. 25, at 1-2, and 4. The issues betioeeALJ and some of the ones raised here g
“substantially related” and Plaintiff's interest ynlae materially adverse to Local 66’s interest
such that these lawyer’s continued representatidkrocal 66 in this cge may well run afoul of
the RPCs. As is clear in this motion, Pldfrdertainly has not given informed consent,
confirmed in writing, for such representation.

Further, Plaintiff also indicates that bensulted with Mr. Hutenbiler regarding the
filing of grievances. Dkt. 25, at 1-3. Plaffitinakes a claim againkbcal 66 for failure to
properly represent him. RPC 3.7 generally prohihitg/ers acting as witness trial. As to the
claim for breach of the duty of fair represerdatiit is not inconceivable that Mr. Hutzenbiler
may have to testify at trial.

Local 66 responds, and argues that Bradley MeBlaniel Hutzenbiler, and the law firr
of Robblee Detwiler & Blacklid not represent Plaintiff. Dkt. 24. It argues that Local 66 wa

their client, not Plaintiff.ld. It asserts that all work dome association with Plaintiff's

and

his

S
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termination was done at the dinect of and paid for by Local 6ad. Local 66 points to

Peterson v. Kennedy, 771 F.2d 1241 (9th Cir. 1985) in support of their position that Local 6¢ and

not Plaintiff was their client. IReterson, the Ninth Circuit held that Labor Management
Relations Act 8301 (b) immunity extends to unagents, including attorneys, explaining that

“attorneys who perform services for and on behalf of a union may not be held liable in

malpractice to individual grievants where the services the attorneys perform constitute a part of

the collective bargaining process$d. at 1256. “[W]hether it baouse counsel or outside union
counsel, where the union is providing the servit®es attorney is hired and paid by the union|to
act for it in the collective bargaining procésad so, cannot be sued for malpractice by the
individual grievantBreda v. Scott, 1 F.3d 908, 909 (9th Cir. 1998){ernal citations omitted).
The Peterson Court noted that an attorney actinghlmhalf of the unioin representing a
grievant has not entered into “an attorney-c¢lietationship in the ainary sense with the
particular union member who &sserting the undertyg grievance. Although the attorney may
well have certain ethical obligans to the grievant, his pgipal client is the union.’1d.
Unlike in Peterson or Breda, Plaintiff here is not making claim for malpractice against
the attorneys currently peesenting the union, and so applicatidithe law of those cases is not
that helpful. Plaintiff here seeks disqualificetiof these attorneys atite law firm based on the
ethical obligations they had, and have, to hisithough the attorneys heeggue that at no time
did they ever represent Plaintiff, Mr. Mlien filed a Notice of Appearance indicating
representation of Plaifitivith the Office of Admnistrative Hearings. DkR5, at 10. Even if
his relationship with Plaintiff was not an “oradiry one,” he and his firm still had, and have,

ethical obligations to Rintiff as stated ifPeterson. In an effort to ensure the integrity of thes

D

proceedings, Local 66’s current counsel should be disqualified.
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The motion for disqualificatin (Dkt. 20) should be granted and Local 66 should be
afforded until June 17, 2016 to secure otlmamsel. (Local Rule 83.2 (b)(3) requires busines
entities to be represented tyunsel) The current deadlinesthe case: the FRCP 26f
Conference Deadline of 6/6/2016jtlal Disclosure Deadline d3/13/2016; and the due date fq
the Joint Status Report - 6/20/2016 shoulddset as follows: the FRCP 26f Conference
Deadline is 7/5/2016; Initial Discénire Deadline is 7/11/2016énd the Joint Status Report dug
by 7/18/2016.

ORDER
e Plaintiff’'s Motion for Leave to Filean Amended Complaint (Dkt. 18$ GRANTED;
o The Amended Complaint (Dkt. 23) shall bensmlered filed as of the date of th
order; and
e Plaintiff’'s motion to disqualify Bradley Medii Daniel Hutzenbiler, and the law firm o}
Robblee Detwiler & Black (Dkt. 20)S GRANTED;
0 Local 66SHALL have until June 17, 2016 to secure other counsel,
o0 The following deadlines alRESET: the FRCP 26f Conference Deadline is
7/5/2016; Initial Disclosure &adline is 7/11/2016; and Joint Status Report du
7/18/2016.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar

to any party appearing o se at said party’sast known address.

Dated this 28 day of May, 2016.

f oI

ROBERT J. BRYAN
United States District Judge

e by

d
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