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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

ROBERT C. JARVIS,
Plaintiff,
V.

FEDERAL NATIONAL MORTGAGE
ASSOCIATION,

Defendant.

THIS MATTER is before the Court on therpias’ cross-motions for summary judgme

CASE NO. C16-5194-RBL

ORDER GRANTING
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT AND
DENYING DEFENDANT'S

DKT. ##36, 40

[Dkt. ##36, 40]. Plaintiffs Robert and Retha Jarseek quiet title ttheir Yelm property,

arguing the Defendant Federal Natb Mortgage Association (FamnMae) failed to enforce it
deed of trust on their property within Washioigt six-year limitations period. They rely on

Silvers v. U.S. Bank Nat. AssMo. 15-5480 RJB, 2015 WL 5024173 (W.D. Wash. Aug. 25,

2015), andedmundson v. Bank of Am.94 Wn. App. 920, 378 P.3d 272 (2016), for the

proposition that their last payment owed—th&tatiment payment immediately prior to their

discharge of personal lidiy—commenced RCW 4.16.040’s limitations period. Fannie Mae

argues the discharge of the Jaeg’ personal liability did naiffect its ability to taken rem

ORDER GRANTING PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT AND DENYING
DEFENDANT'S - 1
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action against their property, whict may continue to do until>siyears after “the last secured
installment comes due in 2036.” Dkt. #39 (Fannie Mae’s Response) at 9.

In February 2006, the Jaress obtained a loan for $164,000, documented by a promi
note. The note was payable in monthly installments and set to mature in 2036. As securit]
their loan, the Jarvises conveyedeed of trust encumbering their Yelm property to Mortgag

Electronic Registration Systems, Inc. Fankiae now holds that deed of trust.

The Jarvises stopped making loan repaysjeand in November 2008, filed for Chapte

7 bankruptcySeeNo. 08-45840-PHB. The Bankruptcy Codischarged theipersonal liability
on the note on February 23, 2009. Since, the Jarkees not reaffirmed their debt or made
additional payments on it. Fannie Mae did actelerate the note’s maturation date.

On February 11, 2016, the Jarvises suedjfiet title in Thurston County Superior
Court. Fannie Mae removed the suit here. Tiheiskes argue the discige of their personal

liability designated their last missed paymentheesaccrual date of the Bank’s six-year period

bring a foreclosure action. They argue becauseo@ installments could become due on the

loan, no future event could extend Fannie Mae’s tnenforce the deed of trust. Fannie Mae
argues installments will continue to accmeemagainst the Jarvises’ property until 2036, ar
unless it accelerates those payments, it hakgixiyears after the last 2036 installment to

foreclose. It argues adopting the Jarvisesitfmoswould eliminate “ride-through agreements”

a post-bankruptcy option allowing a borrowerctmtinue making payments to keep his homeg

by forcing secured creditors to accelerate paymaniftsreclose within six years of a borrower

discharge of peonal liability.
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l. DISCUSSION
A. Standard of Review.

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaats satisfied its burden, it is entitled to
summary judgment if the non-moviparty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The mendstence of a scintilla of
evidence in support of the non-movingty& position is not sufficient.Triton Energy Corp. v.
Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Factual disputes whes&it®n would not
affect the outcome are irrelevant to tlemsideration of a motion for summary judgmesge
Anderson v. Liberty Lobby, Ine&t77 U.S. 242, 248 (1986). In other words, “summary judgm
should be granted where the nonmoving party failsffer evidence from which a reasonable
[fact finder] could returra [decision] in its favor.Triton Energy 68 F.3d at 1220.

As a federal court sitting in divergjtthe Court is bound to apply state |&ee State
Farm Fire and Casualty Co. v. Smi®®07 F.2d 900, 901 (9th Cir. 1990). The Court must apj
Washington law as it believes the Wegjton Supreme Court would apply 8ee Gravquick A/
v. Trimble Navigation Intern. Ltd323 F.3d 1219, 1222 (9th Cir. 2003). “[W]here there is no
convincing evidence that the state supreme aoouid decide differently, a federal court is
obligated to follow the decisions of the state’s intermediate appellate cdlatidr Dev. 11,
LLC v. Gen. Dynamics Cor®49 F.3d 958, 960 (9th Cir. 2001) (quotirewis v. Tel.

Employees Credit Unigr87 F.3d 1537, 1545 (9th Cir. 1996)).
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B. The Accrual Datefor the Limitations Period on a Deed of Trust.

The facts are not in dispute. At issue is ieethe Jarvises’ last missed payment, before

the discharge of their personiability, triggered Washington’six-year limitations period for
enforcing a deed of trust, or whether FannigeNhas until 2042 to feclose on their property.

The discharge of a borrower’s personal liapitih a note does not also discharge a dg
of trust given as securitfiee Johnson v. Home State B&tkl U.S. 78, 82-83, 111 S. Ct. 21°
115 L. Ed. 66 (1991kee alscedmundsonl94 Wn. App. at 922. As a lien and a separate
installment contract, the deed of trust remains enforcéaiésn See idat 922, 926. The
discharge does, however, alert the lenderttiatimitations period to foreclose on a property
held as security has commenced.

The deed of trust encumbering the Jarvipesperty is a written installment contraSee
Dkt. #37 (Jarvis Dec.) at Ex. 2. Written contraats subject to a six-ge limitations period in
WashingtonSeeRCW 4.16.040 (2012) (governing deeddrabt). For installment contracts,
each installment triggers the limitations period for that missed payment: “[W]hen recovery
sought on an obligation payable by installmehtb statute of limitations runs against each
installment from the time it becomes due; thafriem the time when an action might be brou
to recover it."Herzog v. Herzog23 Wn.2d 382, 388, 161 P.2d 142, 144-45 (1%Hg;als®5
David K. Dewolf, Keller W. Allen & Darlene Baer Caruso, Washington Practice: Contract
Law and Practice § 16:20, at 196 (2012-13 SupjVhére a contract calls for payment of an
obligation by installments, the statute of limitatidoegins to run for each installment at the ti
such payment is due.”).

The last payment owed commences the finalysiar period to enforce a deed of trust

securing a loan. This situationars when the final payment becomes due, such as when t
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note matures or a lender unequivocaltgelerates theote’s maturationSee4518 S. 256th, LL(

v. Karen L. Gibbon, P.5195 Wn. App. 423, 434-35, 382 P.3d 1 (20i®}iew denied sub nom.

4518 S. 256th, LLC v. Gibbph87 Wn.2d 1003, 386 P.3d 1084 (20kAEe alsdNestar
Funding, Inc. v. Sorre|sl57 Wn. App. 777, 784, 239 P.3d 1109 (Wash. App. Div. 2, 2010)
also occurs at the payment owed immedigpelyr to the dischargef a borrower’s personal
liability in bankruptcy, because after disofp@, a borrower no longer has forthcoming
installments that he must pa&yee Edmundspi94 Wn. App. at 931see also Silvers v. U.S.
Bank Nat. Ass’n2015 WL 5024173, at *4.

Fannie Mae asserts the courts decid@iigersandEdmundsorwrongly announce, in
dicta, that the last installment payment a bagoowes before discharge triggers the final
limitations period on a deed of trust. It argbesh courts conflate a discharge of personal
liability on a note with discharge of obligationgaeately secured by a deed of trust. It argue
deed of trust is a separate contract, and tyiaglitbcharge of a borrowernersonal liability to a
lender’s right to enforce a deed of trust wbaltomatically accelerate future installments
secured by the deed of trusithout the lender’s consent andtte borrower’s detriment.

The Court disagrees witfannie Mae’s rendering &ilversandEdmundsorand with its
forecast of their effects on mortgage lergland bankruptcy. “The sole question 8ilverswas
“when the [Washington] six yearattite of limitation began to ruon enforcing a deed of trust.
2015 WL 5024173, at *1. The Silvers borrowedmay to purchase a home. Their note was
secured against the property by a deftlust, payable in installmentSee id They eventually
stopped making loan repayments and receiv€thapter 11 bankruptcy discharge, relieving
them of their personal liability on the nofee id at *1-2. Because no future payments were

owed, no installments capable of treging the limitations period remainegkee idat *4
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(applyingHerzog 23 Wn.2d at 388). The court reasoNgdshington’s six-year limitations
period on installment contracts therefore accruabeSilvers’ last missed payment, at the
payment just preceding their discharge of personal liab8i& id at *4 (“The statute of
limitation on the right to enforce the Deedlatist began running the last time any payment

the Note was due.”). The court appliediset Washington law in determining when the

limitation period on a deed of trust commences. determination was not dicta but rather the

case’s holding that squarely addresgezisole issue facing the court.

Edmundsorns nearly identical in fact andedision. The Washington Court of Appeals
considered when the six-year limitations peroda deed of trust, payable in installments,
begins.Seel94 Wn. App. 920. The Edmdsons obtained a loan to purchase a h@®ee.idat
923. A deed of trust secured their promissory reée idThey stopped repaying their loan ar
filed for bankruptcy. The bankptcy court discharged thiggersonal liability. ApplyingHerzog
too, the court reasoned “the statute of limitasi accrued for each installment from the time i
became due.ld. at 930 (citing 23 Wn.2d 382). Becaube Edmundsons owed no future
payments after the discharge of their liabilitye thate of their last-owed payment kickstarted
deed of trust’s final limitations perio8ee idat 931 The holder of the deed of trust had six ye
from that date to foreclose on the Edmundsons’ h&@ee.id The court’s conclusion was not
dicta here either; it was necessary to degjdihether the creditooald foreclose on the
Edmundsons’ home, or whether they coulstain an action for quiet title.

SilversandEdmundsorlo not misunderstand the bankimpprocess or present public
policy concerns, as Fannie Mae contends. Thayod@onflate a dischaegof personal liability
on a note with a discharge of a lendetght to enforce a deed of trustrem If they did, they

would declare a secured creditor’s lien no loreg@orceable as of the discharge date. Instea
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both announce that a secured creditor has six years from the last-missed payment prece
discharge to purse amremaction. They also do not dematiét acceleration automatically
accompany discharge because acceleration oatthe creditor’s option when certain
conditions are met. A bankruptcy court could nmaurrently prohibit a editor from collecting
on a borrower’s discharged debt and demaadthditor to require him to pay in full
immediately. Discharge does not eliminate a borrowautential to retain his collateral either,
as a borrower and a lender may agree to reaffirm or renegotidtertbever’s dischargeable
debt.

The Court agrees wit8Bilvers’andEdmundson’fioldings. The discharge of a borrowe
personal liability on his loan—theessation of his installmeabligations—is the analog to a
note’s maturation. In both cases, no more paymemikl become due that could trigger RCW
4.16.040’s limitations period. The last-owed payir@afore the discharge of a borrower’s
personal liability on a loan is the date from whacsecured creditor hax years to enforce a
deed of trust securing the loan.

The Jarvises stopped repaying their loammi@Mae did not accelerate their obligatio

and the Bankruptcy Court discharged thebtdeon February 23, 2009. They did not reaffirm

Their last installment payment ed, therefore, was the one immageély prior to their discharge.

Over six years passed between that date anditieethey filed for gt title, February 11, 2014.

RCW 4.16.040 forecloses Fannie Maeght to enforce the deed trust against them.

As the record owners, the Jarvises propehbdffor quiet title aftethe limitations period
on their deed of trust terminated: A “record owner of real estate mayaimaam action to quiet
title against the lien of a mortgage deed of trust on the realta® where an action to foreclos

such mortgage or deed of trust would bedd by the statute of limitations.” RCW 7.28.300
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(1998). So, the Court GRANTS the Jarvisesimléor quiet title on their Yelm property as
against Fannie Mae.
Il. CONCLUSION
The Jarvises’ Motion for Summary JudgméDkt. #36] is GRANTED. Fannie Mae’s
Cross-Motion for Summary Judgment [Dkt. #4ODENIED. The case is dismissed.
IT IS SO ORDERED.

Dated this 2% day of April, 2017.

OB

Ronald B. Leighton
United States District Judge
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