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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
HEIDI C. WOODSUM
Plaintiff, CaseNo. C16-5219RAJ
V. ORDER REVERSING AND

REMANDING CASE FOR

CAROLYN W. COLVIN, Acting Commissiondq FURTHER ADMINISTRATIVE
of Social Security PROCEEDINGS

Defendant.

Heidi C. Woodsum seeks review of the denial of her application for Supplemental
Security Income.Ms. Woodsum contends the ALJ erroneously (1) failed to consider her
physical impairments at step two, and (2) evaluated the examining opinibesleéWingate
Ph.D. and her own testimony. Dkt. 11 at 1. Ms. Woodsum contends these errors resulte
residual functional capacity (RFC) determination that failed to account ffrteer limitations.

Id. As discussed below, the CoREVERSES the Commissioner’s final decision and

REMANDS the matterfor further administrative proceedingader sentence four of 42 U.S.C.

405(g).

BACKGROUND

In August 2012, Ms. Woodsuapplied for benefits, alleging disability asify 19,
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2011. Tr. 12, 267-78. Ms. Woodsunaigplicationwasdenied initially and on reconsideratior].

Tr. 145-58, 157-68 After the ALJ conducted a hearing on September 17, 204ALJ issued §
decision finding Ms. Woodsum not disabled. Tr. 12-22.
THE ALJ’'S DECISION

Utilizing the fivestep disability evaluation proceSthe ALJfound:

Step one: Ms. Woodsum has not engaged in substantial gainful activity since Augy
2012, the application date.

Step two: Ms. Woodsum hathe following severe impairmentstajor depessive
disorder; posttraumatic stress disorder (PTSD).

Step three: These impairmentsochot meet or equal the requirements of a listed
impairment?

Residual Functional Capacity: Ms. Woodsuntanperforma full range ofwork at all
exertional levels buwith the following nonexertional limitations: She is limited to
simple, unskilled work. She can have occasional public contact and occasional cg
contact with no teamwork.

Step four: Ms. Woodsum has ruast relevanivork.

Step five: As there argobs that exist in significant numbers in the national economy
Ms. Woodsum can perform, she is not disabled.

Tr. 12-22. The Appeals Council denied Ms. Woodsumégiest for reviewnakingthe ALJ’'s

decision the Commissioner’s final decision. Tr. 1-7.

DISCUSSION
A. Step 2 Consideration of Physical I mpair ments
Ms. Woodsum argues the ALJ harmfully erred at step tvevatuatingher physical

impairments. The Court disagrees.

' 20 C.F.R. §8 404.1520, 416.920.

220 C.F.R. Part 404, Subpart P. Appendix 1.

% The rest of the procedural history is not relevant to the outcome of the case anaisittaas
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The Social Security Act (Act) defines “disability” as the “inability to eregagany
substantial gainful activity by reason of any medically determinable @ysienental
impairmentwhich can be expected to result in death or which has lasted or can be expect|
last for a continuous period of not less than 12 monthg2] U.S.C. 8823(d)(1)(A)
1382c(a)(3)(A). Astep two of the sequential evaluation, the Commissioner must determir
“whether the claimant has a medically severe impairment or combination of impaifmseés
Smolen v. ChateB0 F.3d 1273, 1290 9Cir. 19%); 20 C.F.R. 8§ 404.1520(a)(4)(ii)). The
claimant has the burden to show that (I bas a medically determinalpleysical or mental
impairment, and (2) the medically determinable impairment is se@&e Bowen v. Yuckert
482 U.S. 137, 146 (1987A “‘physical or mental impairment’ is an impairment that results
from anatomical, physiological, or psychological abnormalities which anenistrable by
medically acceptable clinical and laboratory diagnostic technigd&sU.S.C. 88 423(d)(3),

1382c(a)(3)D). Thus, b establish the existence of a severe impairment, the claimant mus

provide medical evidence consisting of signs, symptoms, and laboratory findings. 20 C.F.

404.1508. However, “[r]legardless of how many symptoms an individual alleges, or how
genuine the indidual’'s complaints may appear to be, the existence of a medically determi
physical or mental impairment cannot be established in the absence of objediva me
abnormalities; i.e., medical signs and laboratory findings[JKolov v. Barnhart420 F.3d
1002, 1005 (9th Cir. 2005) (quoting SSR 96-4p).

In addition to producing evidence of a medically determinable physical orlmenta
impairment, the claimant bears the burdéestep twof establishing thatieimpairmentor
impairmentds “severe.” See Bowem82 U.S. at 146An impairment or combination of
impairments is severe if it significantly limits the claimant’s physical or mental ability to do
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basic work activities. 20 C.F.R. 88 404.1520(c), 404.1521(a). “The step two inquiry is a
minimus screening device to dispose of groundless claifds.’An impairment or combination
of impairments may be found “not severe’ only if the evidence establishes aadligirmality
that has ‘no more than a minimal effect on an individual’s ability to worgrfiolen 80 F.3d at
1290 ¢iting Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988)). Howevke tlaimant has
the burden of proving his “impairments or their symptoms affect [his] abilityrfonpe basic
work activities.” Edlund v. Massanariz53 F.3d 1152, 1159-60 (9th Cir. 2001).

Ms. Woodsum argues that that the record shows she has a history of chronic shou
pain and “imaging of her cervical and thoracic spine showed widespread degenéradiimn.”
11 at 13.First, although there are mentions of “shoulder pairthe recordhese findings do nq
appear to be based upon or supportedygctive medical abnormalities; i.e., medical signs «
laboratory findings. Ms. Woodsum'’s symptom complaints alone are insiefit to establish a
medically determinable physical or mental impairme®geUkolov, 420 F.3d at 1005; 20 C.F.
8 416.929SSR 964p. Second, even if this evidence were sufficient to establish a medical
determinable impairmend, diagnosis, withounore,is insufficient to establish a severe
impairment. Seeg e.g.,.Bowen 482 U.Sat 146; Febach v. Colvin580 F. App’x. 530, 531 (9th
Cir. 2014) (a “diagnosis alone is insufficient for finding a ‘severe’ impairtheMs. Woodsum

fails to point to ag evidencandicatingthateither her alleged shoulder or backpairments

*Ms. Woodsum also indicates that the ALJ failed to mention migraines in his writterodemig
factor in their functional effects. Dkt. 11 at 13. However, there appear to be onlysalated
mentions of migraines in the record and no evidendsdltles have dunctional impaton Ms.
Woodsum'’s ability to perform basic work activitieSee, e.g.Tr. 677, 748.

®>There are a few mentions of shoulder pgiparently related to a motor vehicle accident
October 2012 as well as some mentions of shoulder pain prior to the ac8dene.g.Tr. 361,
369, 534, 553, 559, 565, 567-69, 571, 611, 613, 634, 648. Howver than references to
“shoulder pain” there are no medical signs or laboratory findings in the re¢ablisteng the
underlying @ause of Ms. Woodsum’s complaints of shoulder pain.
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affectedher ability to perform basic work activiti€s See Edlund253 F.3d at 1159-60Ms.
Woodsum did not cite back, neck or shoulder problems as limiting her ability to work in
response to the ALJ’s inquiry at the heariflg. 34-36. Rather, Ms. Woodsum cited only
mentalhealthissuesasimpairmentgreventing her from workingld. Moreover, Ms. Woodsur
does not point tany clinical findings in the record indicatitige pesence oanysignificant
work-related limitations stemming frommeralleged physical impairments

Ms. Woodsum also argues that the ALJ “should have pursued an investigation of t
severity of[her] chronic shoulder pain.” Dkt. 11 at 13. The ALJ’s duty to develop the reco
triggered “when there is ambiguous evidence or when the record is inadequate formall
proper evaluation of the evidenceMays v. Massanar276 F.3d 453, 460 (9th Cir. 2001).
However, this principle cannot be used to shift the claimant’s burden of proving dysabthie
ALJ. Id. at 460 (noting it is the claimant’s “duty to prove she was disabled” and she cannq
“shift her own burden” to the ALJ by virtue of the ALJ’s duty to develop the recsétdje, Ms.
Woodsuntails to pointto clinical evidence indicating that her alleged shoulder impairment
affected her ability to perform basic work activities. Requiring the ALJ tbdufinvestigate”
in this circumstance would improperly shift the burden of establishing digdbaih Ms.
Woodsum to the ALJ.

Accordingly, Ms. Woodsum fails to establish the ALJ harmfully erred at steptwo |

evaluatingher physical impairments

® There is a treatment note from a follayw appointment in December 2012, about a month

Ms. Woodsum’s motor vehicle accident, in which pain, stiffness and some reducedfrange|
motion is noted in Ms. Woodsum'’s shoulders. Tr. 401. However, subsequent records m:
mention of continued reduced range of motion and on examination in November 2013, M
Woodsum denied any chronic pain and a review of her musculoskeletal systems was fmi
normal. Tr. 677.
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B. Consideration of Polysubstance Abuse and the Drug Addiction and Alcoholism
(DAA) Analysis

Ms. Woodsum contends the ALJ errectiraluating Dr. Wingate’s examinirggpinions
as well as her own testimony. However, the Court does not discuss these conteditais
becausgasdiscussed below, the ALJ’s decision suffers from a more fundanmegéleror
requiring remand for further proceedings: the failure to properly analgz&\Modsum’s
substance abuse.

The Court may set aside the Commissioner’s denial of disability benefits thiseté.J
committed legal errorTackett v. Apfell80 F.3d 1094, 1097 (9th Cir. 1999 here there is
significant evidence of alcohol and drug use in the record, as there is in thiheaske]) must
conduct a specific drug addiction and alcoholism (DAA) anatgstietermine whether a
claimant’s disabling limitationeemain abserthe use of drugs or alcohol.

The regulations provide that if DAA is a contributing factor material to therdatation
of disability, a claimant cannot be considered disabled for purposes of awardingsb&es# 2
U.S.C. § 1382c(a)(3)(J); 20 C.F.R. 88 404.1535 and 416.935. Thus, when DAA is pheser
Ninth Circuit has established a specific procedure that must be applied to detetmether
DAA is a contributing factor material to the determination of disabiftge20 C.F.R. 88
404.1535 and 416.93Bustamante v. Massanafl62 F.3d 949, 955 (9 Cir. 2001). First, the
ALJ must complete the fivstep disability analysis described above without separating out
effects of DAA. See Bustamant@62 F.3d at 956 (remanding “with instructions that the ALl
proceed with step three (and four and five, if necessary) of the disabilityndetgon without
attempting to separate out the impact of ... alcohol abuse.”). If the ALJ fiad$aimant is not
disabled under the five step inquiry, then the claimant is not entitled to benefits r@nid the
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need to proceed with the analysis regarding DAA under 20 C.F.R. 88 404.1535 or 416.93
On the other hand, if the ALJ finds the claimant disabled without separating out tlotsimipa
DAA, the ALJ must then perform the sequential evaluation process a second timetjrsgpalt
the impact of the DAAto determine whether she would remain disabled if she stopped usi
drugs or alcoholSee id. Bustamante262 F.3d at 956. If the ALinds the claimant’s
remaining limitations are disabling after completing that second evaluation, ##eisDot a

contributing factor material to the determination of disability and the claimant idetisa?0

5.

C.F.R. 88 404.1535(b)(2)(ii), 416.935(b)(2)(ii)). On the other hand, if after the second evaluation

the ALJ determines a claimant’s remaining limitations would not be disabling, thenAtfind
that the claimant’s DAA is a contributing factor material to the determination ofildisabd
the chimant is not disabled. 20 C.F.R. 88 404.1535(b)(2)(ii), 416.935(b)(2)(i).

Here, the ALJ found major depressive disorder and PTSD sevse impairmentst
step two The ALJ did notspecifically include substance abusaa®vere impairment at step
two. However, polysubstance abuse is diagnosed repebltedbceptable medical sources
throughout the recordSee, e.g.Tr. 400, 438, 444, 478, 487, 534, 537-38, 539-40, 640, 678
748. Moreover, thaLJ’s findings clearly indicate thaubstance abusgd a significant impag
on Ms. Woodsum’s mental impairments dhdt the ALJ attempted improperly factor out the

effects ofsubstance abuggematurelyn finding Ms. Woodsum not disabled ars initial five-

step evaluation This is evidenced by thelA’s determination that “objective medical evideng¢

shows that exacerbations in [Ms. Woodsum’s] ... alleged mental health symptocasised by,
her substance abuse[.]” Tr. 16. Itis further evidenced by the fact that thesghdimiedDr.
Wingatés examhing opinion, which assessed various marked limitatiomsental functioning,
in part, on the grounds that it “completely fails to take into account the claimanttarstéds

ORDER REVERSING AND REMANDING
CASE FOR FURTHER ADNNISTRATIVE
PROCEEDINGS 7

—

e




10

11

12

13

14

15

16

17

18

19

20

21

22

23

abuse and the impact it has on her mental impairments.” Tr. 20, 370-73, 757-64.
Thesefindings, and thé\LJ's analysisas a wholgindicate thahe considexd sulstance
abuse to be more than a slight abnormality and to have more than a deminimus effect on
Woodsun's ability to function As suchijn the first instancehe ALJ should haveevaluate the
severity ofMs. Woodsum'’s polysubstance abuse at step Maoxreover, gven thatsubstance
abuseplays a significant role in the ALJ’s evaluation of the evidence, the ALJ wasaddai
conduct a specific DAA analysis. 20 C.F.R 88 404.1535, 416.935; 42 U.S.C. § 423(d)(2)
Here, he ALJerred infailing to do so. The ALJ did not mention or discuss the application
DAA analysis in Is decision. As noted above, the ALJ was required to conduct thetépe-
inquiry without first determining the impact of substance abuse on Ms. Woodsum'’s other
impairments.See Bustamant@62 F.3d 949Instead as evidenced by the findings mentione
abovethe ALJimproperly conducted the initial five-step inqupsematurely sepatnat out he

impact of DAA on MsWoodsum’s mental impairments

Ms

Q).

Df a

In sum, although substance abuse was a major consideration in the ALJ’s notisabili

determination, the ALJ erred lfgiling to apply the regulationand Ninth Circuit case law
requiringthe ALJ to apfy a specific twestep DAA analysis. This error is not harmlasst
renderghe ALJ’s findingshereunreliable. Remand is required because the Court cannot it
apply the five-step disability inquiry, including the twtep substance abuse anayfather
is the role of the ALJ, not the Court, to properly evaluate Ms. Woodsum'’s disalality. Gee,
e.g., Securities and Exchange Commission v. Chenery,G8pU.S. 194, 196 (1947)
(emphasizing “a simple but fundamental rule of administratiwe that “a reviewing court, in
dealing with a determination or judgment which an administrative agency alanthorized to
make, must judge the propriety of such action solely by the grounds invoked by thg’ anen
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“[i]f those grounds are inadequate or improper, the court is powerless to affirm the
administrative action by substituting what it considers to be a more adequatpearlpasis ).
Moreover, the Court need not address Ms. Woodsum'’s oliered errors because they occd
in the context of a disability determination that failed to follow the proper disabibcedures
andanalysis Because, in this caskls. Woodsum'’s laims of error with respect tor.
Wingate’s opiniongnd her own testimony are “inextricably intertwined” whir suostance
abuse, it is appropriate for the Cotorremand for the ALJ to separate out the impact of
substance abuse through a proper DAA analysisiore v. Astrug2012 WL 3240285 (W.D.
Wa., July 16, 2012) (holding the Court need not reach claimant’s aébggnments of errors
because they are inextricably intertwined with the claimant’s substance aduse/as
appropriate for the Court to leave it to the Commissioner to “untangle” thetimipaubstance
abuse).

The Court is aware that the parties did not specifically challdreggALJ’s failure to

apply he twostepDAA analysis® Normally, the Court need not address errors that are nof

" Although the Courheed not necessarily reach the issuléght of the ALJ’s error in applying
the DAA analysisthe Court notes that the ALJ also improperly discedBtr. Wingate’s
August 2012 and June 2014 opinions as based primarily on Ms. Woodsum'’s self-r8perts.
Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014) citihgmmasetti v. Astry&33 F.3d
1035, 1041 (9th Cir. 2008)I“a treating provider’s opinions are based ‘to a large extent’ on
applicant’s selreports and not on clinical evidence, and the ALJ finds the applicant not cr¢
the ALJ may discount the treating provider’s opinionHere, in addition to Ms. Woodsum’s
self-reported symptoms, Dr. Wingate’s opinionsrebased on mental status examinations
(MSE), clinical interviews anddr own personal observations. Tr. 378-76061. Contrary to
the ALJ’s finding, there is no indication Dr. Wingate relied more heavily on Ms. Woodsum
selfreports than ondr clinical observations in reaching her opinioi@&eeGhanim 763 F.3dat
1162(“[ W]hen the opinion is not more heavily based on a patient’s self-reports than on cl
observations, there is no evidentiary basis for rejecting the opinion.”). Moreay€otint
agrees with Ms. Woodsum that the ALJ erred in failing to address Dr. Wingatessiiber
2011 opinion entirely and that, in reevaluating the evidence and applying the proper DAA
analysis on remand, the ALJ should also address that opinion. Dkt. 11 at 9; Tr. 360-63.

® Ms. Woodsum did, however, challenge the ALJ’s rejection of Dr. Wingate’s opiniorns tas
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specifically and distinctly argued. However, the ALJ’s failure to apgpyprroper DAA analysis
is in the naturef a structural error and central to the validity of the disability determination
process. Moreovereven if considered under a harmless error analygsALJ)’s“muddled
consideration” of Ms. Woodsum’s substance abuse prevents a clear determinatios einar

was harmlessWoolery v. Colvin2013 WL 3294890 (W.D. Wash. June 28, 2013) (finding tf

—

e
ALJ erredin failing to conduct a proper DAA analysis and that “the ALJ’'s muddled
consideration of plaintiff's alcohol abuse prevents a clear findinghbkadLJ’s error was
harmless.”) see Maloney v. Comm’r of Soc. Sec. Adn2igl4 WL 3871214 (D. Or. August 5,
2014) (“The court cannot say the instant efmofailing to follow the twastep DAA analysis]
was harmless, because the ALJ considered the s@@mef substancabuserelated evidence
which, by law, she was precluded from considering in the initial sequentigbeial As noted
above, the ALJ’s failure to apply the proper DAA analysithis caseenders his findings
unreliable whichin turn, renders proper consideration of Ms. Woodsum'’s atlaémed errors
problematic As suchthe ALJ’s failure to apply the proper DAA analysighis cases an

appropriate basi® remandhis matteffor further proceedings.

CONCLUSION

For the foreging reasons, the Commissiondiisal decision IREVERSED and this

her failure to account for the impact of substance abuse on Ms. Woodsum'’s mentahenfsair
Dkt. 11 at 10-11.

®“Structural errors are defects affecting the framework within which an adjiah proceeds,
rather than an error that occurred in an otherwise proper proceeéiagif v. Astrue2011 WL
6140867 (W.D. Wash., Nov. 18, 201t)ting Neder v. United State527 U.S. 1, 8, 119 S.Ct.
1827, 144 L.Ed.2d 35 (1999)). Moreover Hite stuctural errors have typicallyeen analyzed
in the context of criminal matters, the Ninth Circuit has stated ‘[w]e do not holdrbeator in g
civil context can never be structural.ltl. (quotingAl Haemain Islamic Foundation Inc. v. U.S.
Dept. of Treasury660 F.3d 1019, 1042 (9th Cir. 20Ehended and supersededdd6 F.3d
965 (2012)).
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1|| case IREMANDED for further administrative proceedings under sentence four of 42 U.S|C. §
2|l 405(g).

3 On remand, the ALJ shou&Valuate the severity of polysubstance alaiséep two and
4| proceed with groper fivestep disability determination without attempting to separate out the
5| impact of Ms. Woodsum'’s substance abuse. Only if the ALJ determines Ms. Woodsum i$
6| disabled under the five-step inquiry, should the ALJ go on to consider wisettstance abuse
7| is a contributing factor material to that determinatidm applying the proper DAA analysis, the

8| ALJ shall also reevaluatbe medical evidence, Ms. Woodsum'’s testimony, and develop th¢

A4

9| record as needed
10 DATED this 3@h day ofDecember2016.
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The Honorable Richard A. Jones

14 United States District Judge
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