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8 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OFWASHINGTON

9 AT TACOMA

1C ERIN DEAN RIEMAN,
" CASE NO.3:16-cv-05250RBL-JRC
11 Petitioner
ORDERDENYING MOTION FOR
12 V. AFFIDAVITS AND GRANTING
MOTION TO EXPAND RECORD

13 MARGARET GILBERT,
14 Respondent.
15
16 The District Court has referred this petition for a writ of habeas corpus tedBiiates
17 || Magistrate Judge J. Richard Creatura. The Court’s authority for theatéée?8 U.S.C. §
18 ||636(b)(1)(A) and (B), and local Magistrate Judge Rules MJR3 and MJR4. Petiim®ean
18 || Rieman filed the petition pursuant to 28 U.S.C. § 2254.
2C Petitioner asks that the Court allow the parties to provide evidence by affatheit r
21 ||than live testimony an upcoming evidentiary hearing, and to expand the record with six
22 || additional documents. The purpose of the evidentiary hearing is, in part, to determine the
23 || credibility of witnesses This can best be done through live testimony. Neverthébebs
24
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extent that the parties agree that certain witnesses’ testimony can be preseatgddfiidavit,
the Court will consider those affidavits. Also, because petitioner devellopédactual basis for
his claims byrequestingand being denie@n evidentiary hearinign state courtand becausg
2254(e)(2) does not bar him from presenting this additional evidpetigoner’'smotion to
expand the record is granted.
BACKGROUND

Petitioner originally filed this habeas petition in April of 2016. Dkt. 1. After counasl \
appointed and the factual record developed, the Court deterthiatéocould not rule on
petitioner’s habeas petition based only onabailabledocumentary edence, and so ordered &
evidentiary hearing. Dkt. 50. Respondent filed an objection and appeal to the Courtendeci
hold the evidentiary hearing (Dkt. 51), and petitioner filed his motion for affidavits andmmot
to expandherecord thereafter (Ok. 52, 53). Following a telephone conference, the Court
entered a minute order striking the noting dates of the pending motions until the Honorabl
Ronald B. Leighton ruled on respondent’s objections and appeal. Dkt. 63. Judge Leighton
now entered an order denying respondent’s objections and appeal. Dkt. 64. The Court enf
order rescheduling the evidentiary hearing to April 5, 2018 (Dkt. 66), and petitiomatitsn for
affidavits and motion to expand the record are both now ripe for consideration.

DISCUSSION

l. Motion to Allow Affidavits

a. Form of Evidence

Petitioner requests that the Court allow the parties to submit affidavits in lieu of live
testimony for several witnesses. Dkt. 52. The Court may receive evidgmcal testimony,

deposition, or, on its discretion, affidavit. 28 U.S.C. § 2246. However, when the Court is
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required to make credibility determinations, it should not rely solely on documesgéimdny
and evidence on the record unless the Court is able to “conclusively” dectdedbaity
guestion with that evidencEarp v. Ornoski, 431 F.3d 1158, 1169-70 (9th Cir. 2005) (quoting
Watts v. United Sates, 841 F.2d 275, 277 (9th Cir. 1988)).

Respondent objects to the use of affidavits, arguing, among other things, that doing
would deprive respondent of the ability to effectively cross examine the samasquestion.
Here, theCourt ordered an evidentiary hearingpartto better make credibility determinations
Therefore, allowing testimony through affidavits would undercut the Goalility to make
those credibility determinationgarp, 431 F.3d at 1169-70. Therefore, the Court denies
petitioner’'s motion to allow testimony by affidavit as to the affidavits of Fraflkv&a and Eric
L. Kiesel.

However, the Court notes that resportd#mes not object to witnesses Cynthia Villella,
Lee Ann Olson, Debbie Lopeztitt, and Patty Carrgroviding written, rather than oral,
testimony in order to prevent additional traumiae Tourt will accept these affidavits and any
other affidavis both parties agree are appropriate, giving these affidavits their dylg.wei

b. Admissibility of Evidence

Respondent also objects to the affidavits baseglenanceThe Courtwill rule on
relevancy objections as part of the evidentiary hearing, but it should betinat¢ide sole issue
before the court is whether or not petitioner’s guilty plea was entered intarigipw
intelligently and voluntarily. The Couid finding it difficult to see the relevance tdstimony
from witnessesvho were allegedly assaulted befpeditioner’sguilty plea, and who petitioner
was unaware of at the time of entering his guilty pach testimonyvould not have ifluenced

his decision to plead guiltyimilarly, the murder in Hawaii happened well after petitioner

] SO
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entered his plea, meanitigatit also could not have had an influencepatitioner’s guiltyplea.
Most of the testimony that is the subject of thisiomoseems to go one issue — to prthetnon-
partyBremmer has committed violent acts in the pstsshowing he likely committethe
murder in this case. That issue is not presently before the Court, but was thedfuhjsct
court’s previous rulingSee Dkt50. This Court previously determined that petitioner had me
the burden of proof on the issue @ factual innocence” and was, therefore, excused from
AEDPA's statute of limitationsld. at 513. The Court noted at thiame:
Taking all of the evidence into account, including evidence available at the time of
petitioner's conviction and now, and with the benefit of the subsequent
investigation and events, the Court finds it more likely than not that if this matter
were toproceed to trial today, no reasonable juror would have found petitioner

guilty beyond a reasonable doubt.

Therefore, petitioner is not procedurally barred from bringing the clgalenhis
Alford plea and the Court may move to its merits.

Id. at 13.

Theissue of “actual innocence” has been resolved for purposes of ruling on the sta|
limitations questions and need not be régisiat the evidentiary hearinghe parties should
consider that when deciding what to present at that hearing.

. Moation to Expand the Record

Petitioner also moves to expand the record, attaching several documents subrtiiteq
superior court, as well as an affidavit affirming the truthfulness of hisalsgtiition and an
affidavit explaining the time stamps on gk submitted by petitioner. Respondent does not
object to the superior court documents submitted by petitioner and the Court griintsep'st
motion as to those documents. However, respondent objects to expanding the record to ir

the additional tw documents.
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For the most parthe Antiterrorism and Effective Death Penalty Act (“AEDPA”) bars
petitioner from presenting new evidence if that evidence was not presentedtatéhcourt28
U.S.C. § 2254(e)(2). However, “[a] petitioner who has previously sought and been denied
evidentiary hearing [in state court] has not failed to develop the factual basssctdim.Hurles
v. Ryan, 752 F.3d 768, 791 (9th Cir. 2014) (citiBgnley v. Schriro, 598 F.3d 612, 624 (9th Cir
2010));see also Espinoza v. Spearman, 661 F. App’x 910, 914 (9th Cir. 2016).

Here, 28 U.S.C. § 2254(@) is not applicablelt is true that the Washington state court
denied petitioner’'s personal restraint petition based on procedural grounds andttbaepdid
not present the evidence on which he now relies to the state Gar3kt. 13, Ex. 2 at 5; Ex.
12; Ex.14. However, petitioner did move the superior court for an evidentiary hearing, whi
was denied, and subsequently requested that the Court of Appeals rencase lics an
evidentiary hearingd., Ex. 4 at 2; Ex. 10 at 2, 4; Dkt. 11 atB®cause petitioner has already
asked the state court for an evidentiary hearing, he has properly develofseduhlebats for
his claim in state court and § 2254(e)(2) does not bar him from presenting additionatevide
here Therefore, petitioner's motion to expand the record is granted.

CONCLUSION

For the reasons stated above, petitioner’'s motion to allow affidavits at theteange

hearing (Dkt. 52) is denied excepttaghose affidavits both parties agree to admit. In additio

petitioner’s motion to expand the record (Dkt. 53) is granted.

e

J. Richard Creatura
United Statedagistrate Judge

Datedthis 8th day ofMarch, 2018
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