Archuleta v.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Colvin

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
RICHARD R. ARCHULETA,
Plaintiff, Case No. C16-5275-RAJ
V. ORDER REVERSING AND

REMANDING CASE FOR

CAROLYN W. COLVIN, Acting Commissiongr FURTHER ADMINISTRATIVE
of Social Security, PROCEEDINGS

Defendant.

Richard Archuleta seeks reviet the denial of hisgplications for Supplemental
Security Income and Disability Insurance Benefitdr. Archuleta contendshe ALJ erred in (1)
concluding his impairments did not equal anyhef Medical Listings; (2) evaluating the medi
evidence; (3) rejecting his own testimony; (4) finding beld return to his past work or,
alternatively, that he could perform other weskisting in the national ecomy. Dkt. 9 at 1-2.
Mr. Archulta contends this castould be remanded for a finding of disability and an award
benefits. Dkt. 9 at 2. As discussed below, the CRENERSESthe Commissioner’s final

decision andREMANDS the matter for further administrative proceedings under sentence

Nancy A. Berryhill is now the Actip Commissioner of Social Sedyr Pursuant to Rule 25(q
of the Federal Rules of Civil Procedure, N#c Berryhill should besubstituted for Acting
Commissioner Carolyn W. Colvin as the defendarthis suit. The Clerks directed to update
the docket, and all future filings byelparties should reflect this change.
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of 42 U.S.C. § 405(q).

BACKGROUND

On January 23, 2012, Mr. Archudeipplied for benefits)laging disability as of
September 18, 2010. Tr. 188-97. Mr. Archulet@pl@ations were denied initially and on
reconsideration. Tr. 71-110, 115-32, 410. Aftenducting a hearing on January 28, 2013, t
ALJ issued a decision on February 15, 2018jifig Mr. Archuleta nodlisabled. Tr. 27-42, 44
70. The Appeals Council denied Mr. Archalstrequest for review and Mr. Archuleta
subsequently sought judicial rew. Tr. 1-6. By order dated January 12, 2015, the district (
reversed and remanded the case for furtherradirative proceedings. Tr. 533-541. The AL|{
conducted a second hearing on October 19, 20tbpa February 3, 2016, issued a decision

again finding Mr. Archuleta rialisabled. Tr. 410-23, 432-91.

THE ALJ'S DECISION
Utilizing the five-step disability evaluation procéshie ALJ found:

Step one: Mr. Archuleta has not engaged in salogial gainful activity since Septembd
18, 2010, the alleged onset date.

Step two: Mr. Archuleta has the followingevere impairments: unilateral
vestibulopathy, acromioclavicular joint arthriteronic biceps ruptet and status post
rotator cuff repair.

Step three: These impairments do not meet or equal the requirements of a listed
impairment®

Residual Functional Capacity: Mr. Archuleta can perform a range of light work as
defined in 20 C.F.R. 404.1567(b) and 416.967(b) except he can occasionally climy
and scaffolds, and never climb ladders, ropescaffolds. He can occasionally baland

220 C.F.R. §8 404.1520, 416.920.

320 C.F.R. Part 404, Subpart P. Appendix 1.
ORDER REVERSING AND REMANDING
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stoop, kneel, crouch and crawl. He can occasip reach overhead with the left upper

extremity. He must avoid adixposure to unprotected heights.

Step four: Mr. Archuleta can performast relevant work as a ¢taer Il and, as such, is
not disabled.

Step five: Alternatively, as there arjobs that exist in significant numbers in the natidg
economy that Mr. Archuleta caoerform, he is not disabled.

Tr. 410-23. Mr. Archuleta nowegks judicial review of thALJ’s February 3, 2016 decision

finding him not disabled. Dkt. 3.

DISCUSSION
A. Medical Evidence

Mr. Archuleta contends the ALJ erred in gieing the medical opinion evidence. DKkt.
at 8-13. Specifically, Mr. Archeta contends the ALJ erred ine&ting the opinions of treating
and examining physicians Larry G. Duckert, M.Bh.D. and Maciej Mrugala, M.D., and relyi
on the opinion of non-examining medical exdeeter R. DeMarco, M.D. Dkt. 9.

In general, more weight should be giveriiie opinion of a treatg physician than to a
non-treating physician, and moreigiet to the opinion of an examining physician than to a
nonexamining physicianSee Lester v. Chate81 F.3d 821, 83(®th Cir. 1996). Where a
treating or examining doctor’s opinion is not gawlicted by another doctor, it may be rejecte
only for clear and convincing reasons. Where contradicted, a treating or examining
physician’s opinion may not be rejected withtagecific and legitimate reasons supported by
substantial evidence indthrecord for so doing.Td. at 830-31.“An ALJ can satisfy the
‘substantial evidence’ requirement by ‘setting awetailed and thorough summary of the fag

and conflicting clinical evidence, stating hisarpretation thereof, and making findings.””

* The rest of the procedural history is not refenta the outcome of the case and is thus omit
ORDER REVERSING AND REMANDING
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Garrison v. Colvin 759 F.3d 995, 1011 (9th Cir. 2014) (quotReldick v. Chater157 F.3d

715, 725 (9th Cir. 1998)). “The contrary opinioha non-examining meckl expert alone does

not constitute a specific, légnate reason for rejecting a#ting or examining physician’s
opinion[.]” Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001). Rather, a non-
examining opinion may constitute substantiatence only “when it is consistent with other
independent evidence in the recordd:

1. Dr. Duckert’'s 2012 Opinion

Mr. Archuleta contends the ALJ erredrejecting Dr. Duckert's 2012 opinion. The
Court disagrees.

In 2012, otolaryngologist Dr. Duckert examined Mr. Archuleta and noted that he
“described an event in June 2010, which wasatterized by whirling dabling vertigo” and
that he has had “a residual dijsdibrium since along with a coli¢ion of other symptoms whic
are more difficult to describe.” Tr. 336. Muckert performed extensive vestibular testing
which he found demonstrated “an absent resptmealoric stimulus othe left ear” and
concluded that Mr. Archuleta h&d significant left peripheral \&ibulopathy responsible for h
symptoms.”ld. Dr. Duckert opined that Mr. Archuketwvas able to sit for prolonged periods
with occasional pushing and pulling of arm or legtcols, could sit for most of the day, walk
stand for brief periods, could lift a maximum&f pounds and frequently lift or carry 25 pour
and that participation in a relifitation program wagappropriate at the tiem Tr. 400-01. Dr.
Duckert further opined that Mr. Archuletai®rk function was impaired by a medically
determinable physical impairment and that his condition was expected to impair work fun
for three monthsld.

The ALJ reasonably rejected this opiniontba grounds that it was time-limited. Tr.

ORDER REVERSING AND REMANDING
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420. Temporary limitations are insufficient to ehéhe durational requirement for a finding of
disability. See20 C.F.R. 416.905(a) (claimant must hamempairment expected to last for a
continuous period of not less thal months); 42 U.S.C. 423(d)(A) (disability means inability
to perform work by reason of an impairment ttan be expected to last for a continuous per
of not less than 12 monthgjarmickle v. Comm’r, Soc. Sec. Admb83 F.3d 1155, 1165 (9th
Cir. 2008) (affirming ALJ’s findinghat treating physicians’ shagrm excuse from work was
not indicative of “claimant’song term functioning”)figueroa v. Colvin2016 WL 5349453
(E.D. Wash. Sept. 23, 2016) (temporary limitations sufficient to meet durational requiremg
for finding of disability);O’Brian v. Colvin 2015 WL 999904 *7 (W.D. Wash., February 13,
2015) (ALJ reasonably rejected nurse pramtigr opinion on grounds “the impairment was
expected to impair work for only six months”Here, Dr. Duckert’s opinion specifically
indicates that Mr. Archuleta’s ipairments are only expected to impair work function for thre
months. Tr. 400-01. Accordingly, this was &afic and legitimate reason to reject Dr.
Duckert’'s 2012 opinion.
2. Dr. DeMarco’s Nonexamining Opinion, Dr. Duckert’'s 2014 Treatment Note,
and Dr. Duckert’s 2015 Post-Hearing Statement

Mr. Archuleta contends the ALJ erreddiscounting Dr. Duckert’'s 2015 post-hearing
statement and giving great gt to Dr. DeMarco’s nonexamimg opinion. Dkt. 9 at 8-9.
Specifically, Mr. Archuleta contends that MeMarco based his opinion, in part, on a 2014
treatment note by Dr. Duckert and that Dr.cRert's 2015 statement undermines Dr. DeMarg
interpretation of that treatment notiel. The Court agrees.

In May 2014, Dr. Duckert examined Mr. Arclets again due to continued complaints
balance disturbance as well as other symgtbe felt “could implicate a migraine-type

ORDER REVERSING AND REMANDING
CASE FOR FURTHER ADMINISTRATIVE
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dizziness.” Tr. 684. Dr. Duckert performed drestround of vestibulaesting and found that,
“once again a unilateral vestibular deficit ie®n documented which remains uncompensat
Id. However, Dr. Duckert further opined that,

The other finding that | think is quite compelling and clinically

significant in [sic] his posturographyin this case, the data would
document a complete somatosensory dissociation. These findings would
define level of disability in excess what one might anticipate given the
objective data documented on the other subtests. In my opinion, this
would implicate a significant nonorganic functional component to his
clinical picture. This would probably account for why he has failed to
respond to the physical therapy program in the past. ... in my opinion
this calls into question the patienteedibility and will explain why our
rehabilitation efforts hae been challenged.

Dr. DeMarco testified at the October 2015 lggthat Mr. Archuled’s vestibular test
results do show an abnormality within the vesaiylart of the labyrinth. Tr. 438-39. HoweyV|
Dr. DeMarco went on to opine thadividuals may fail vestibular testing and still have minin
physical findings.ld. Dr. DeMarco indicated that heddnot find Mr. Archuleta’s symptoms
such as “tipping to the left, listg to the left, falling, feeling his nauseous and going to throw
up” consistent based on thetteg results alone. Tr. 449. ®eMarco indicated that the only
limitation he could definitively assess was tiat Archuleta should not work around heights
but also acknowledged that heutinot “comment on what [MArchuleta] does in terms of
day-to-day activity, not having observed hinTt. 438-39, 443. Dr. DeMarco goes on to tes
that he does not find Mr. Anuileta’s alleged symptoms cortsist with the nature of his
impairment for four reasons: (1) Dr. Ducker2014 treatment note indicated a “significant ng
organic functional component tas clinical picture” which Dr. DeMarco interpreted as
guestioning whether Mr. Archuleteas “faking it”; (2) individuals with this impairment almos

always respond to physical therapy which Krchuleta did not; (3individuals with ongoing

ORDER REVERSING AND REMANDING
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significant symptoms almost aly@have significant hearingds which Mr. Archuleta did not;
and (4) he would have expected someone sutth significant symptoms to have documente
specific findings during an acuéttack, such as in an emergency room. Tr. 441, 442, 449,

In November 2015, Dr. Duckert submitted a post-hearing statement in which he
responded to questions posed by Mr. Archusegdforney. Tr. 1558-60. Specifically, when
asked what he meant by a “nonorganic functieeaponent” in his May 2014 treatment note|
Dr. Duckert responded “emotional or psych@t Tr. 1558. When asked whether a non-
organic functional component could refer tgg®logical factors or gghological overlay and
whether it did in this cas®r. Ducker responded “no.ld. When asked whether Mr.
Archuleta’s vestibular symptonad findings had a neurologiaal other cause, Dr. Duckert
responded that “Mr. Archuleta’s symptoms seeondary to a combingeripheral /central
vestibular abnormality unequivocalflyTr. 1559. When asked wether Dr. Duckert thought it
was possible to intentionally exaggerate orifialhe results of vedbular testing given Mr.
Archuleta’s documented vestibuleomplaints and that he hiaad “two rounds of vestibular
testing over two years” Dr. Duckaesponded “no, only one of theste implicates patient bias
Id. When asked whether he had any reason texeMr. Archuleta was tantionally falsifying
his test results or malingering, Dr. Duckert @sged that “the platform test on 5/1/14 is
suspect.”ld. Finally, Mr. Archuleta’scounsel asked whether, in Dr. Duckert’s opinion, Mr.
Archuleta suffered from balance disturbance wigturbed function of # vestibular labyrinth
demonstrated by caloric or otheestibular tests, as deéd by the Social Security
Administration” as:

How do we evaluate vertigo with disbances of labyrinthine-vestibular
function, including Menier’s disease? 1. These disturbances of balance
are characterized by an hallucination of motion or loss of position sense
and a sensation of dizziness which may be constant or may occur in

ORDER REVERSING AND REMANDING
CASE FOR FURTHER ADMINISTRATIVE
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paroxysmal attacks. Nausea, vomiting, ataxia, and incapacitation are
frequently observed, particularly during the acute attack.

Tr. 1560. Dr. Duckert responded affirmativelyl.

The ALJ gave “great weight” to Dr. Dezo’s opinion and “limited weight” to Dr.
Duckert’'s 2015 opinion. However, the ALJ da®ot appear to reject any portion of Dr.
Duckert’'s 2015 opinion. Tr. 421instead, the ALJ finds that DRuckert's statement that the
claimant has symptoms second#oya vestibular abnormalitydbes not undercut Dr. DeMarco
testimony.” Id. The ALJ notes that Dr. DeMarceadily agreed the claimant had an
abnormality of the vestibular system identified ostiteg but that “[t]he isue is the severity of
the claimant’s symptoms and the degree of functional limitatiolis."Moreover, the ALJ note
that Dr. DeMarco “provided a cdu analysis in support of his opinion that the symptoms ar
not as severe as reported by the claimatd.”

Contrary to the ALJ’s finding, Dr. Duckis 2015 post-hearing opinion does undermir
Dr. DeMarco’s nonexamining opinion in sevenalys. First, Dr. DeMarco opined that
symptoms such as “tipping to the left, listing te thft, falling ... and feelig that he is nauseol
and going to throw up” were notmsistent with Mr. Archuleta’s vestibular test results alone
because “he has not sustained any hearinggelvarir. 449. However, Dr. Duckert clearly

opined that Mr. Archuleta hasymptoms “secondary to a coméd peripheral and central

U7

e

S

vestibular abnormality unequivocally” and that #taeymptoms included disturbances of balance

“characterized by hallucination afotion or loss of position semsnd a sensation of dizzinesy
which may be constant or may occur in pasrgl attacks ...[and that] nausea, vomiting, ata
and incapacitation are frequently observed, palgity during the acutettack.” Tr. 1558-60.
The ALJ finds Dr. Duckert’s opinion does notdermine Dr. DeMarco’s opinion because the
issue is theseverityof symptoms. Tr. 421. However, deMarco’s opinion appears to indicg
ORDER REVERSING AND REMANDING
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that thesdypesof symptoms (e.g. nausea, vomiting, hatation of motion) are not consistent
while Dr. Duckert’s opinion appeats indicate that these symptoi®, in fact, consistent and
that Mr. Archuleta experiences these symptoms.

Second, although Dr. Duckert states that “ttagfptm test on 5/1/14 isuspect” he also
states that he “does not believe it was possibiletémtionally exaggerate dalsify the results of
vestibular testing.” Tr. 1559. This statememiders the proper interpretation of Dr. Duckert’s

May 2014 treatment note and 5/1/2014 platformaesbiguous and drawsto question whethe)

=

Dr. DeMarco reasonably interpreted this nasandicative of symptom exaggeration or
malingering. Moreover, Dr. DeMarco’s own opniis also equivocal dicating both that the
only limitation he could definitively assess is thMat Archuleta should not work around heights
but also acknowledging that heutd not “comment on what [MArchuleta] does in terms of
day-to-day activity, not having observed hinTt. 438-39, 443. The ALJ has a duty to develpp
the record where it is ambiguous or inadeqt@atglow for proper evaluation of the evidence.
See Mayes v. Massang?i76 F.3d 453, 459 (9th Cir. 2001) (duty to further develop record
triggered when there is ambiguous evidencesoord is inadequate to allow for proper
evaluation of evidence); 20 C.F.R. § 416.912(e){@)e issue of symptom exaggeration or
malingering is a pivotal issue in this case asdeistral to the ALJ’s ealuation of the medical
evidence and Mr. Archuleta’s credibility. céordingly, on remand, the ALJ should develop the
record as necessary to clarify and reexalit. Duckert’'s 2015 statement as well as Dr.

DeMarco’s opinior,

> The Commissioner argues the ALJ propeeiected Dr. Duckert’'s 2015 statement as
inconsistent with the record ieence, including the opinion &fr. DeMarco. Dkt. 11 at 15.
However, the ALJ did not, in fact, discount Duckert’s statement on this basis. Tr. 421.
Moreover, Dr. Duckert’s treatingpinion, particularlythe interpretation of his own treatment
note, would typically be entitteto greater weight than DDeMarco’s nonexamining opinion.
ORDER REVERSING AND REMANDING

CASE FOR FURTHER ADMINISTRATIVE
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3. Dr. Mrugala

In November 2015, Dr. Mrugala completedamsessment of functioning form in whicl
he indicated Mr. Archuleta vgadiagnosed with chronic diz@ss, unsteady gait, chronic
headaches, and intermittent left sided paresibesir. 1561-66. Dr. Mrugala opined that Mr.
Archuleta was limited to less than sedentary whr& to his mobility issues, use of crutches 4
chronic dizziness. Tr. 1561. Dr. Mrugala furtiredicated that “given frequent falls” an
assistive device is needed and that he had lgqaescribed a walker for Mr. Archuleta. Tr.
1562. Dr. Mrugala also indicatédat he did not have a basis to suspect Mr. Archuleta was
malingering. Tr. 1564. Given MArchuleta’s symptoms Dr. Mrugaladicated he did not thin
work that required liftingand carrying would be suitable, thdt. Archuleta should not perform
work around hazards, that he would not be &bl@aintain an average work pace and that is
work pace would be expected to be significantly slower. Tr. 1562. Dr. Mrugala estimatec

Mr. Archuleta would need to take breaks everg to three hours anddicated that he would

expect him to be absent from full-time work tevia month or more due to his impairments. Tr.

1562-63. Finally, when asked whether Mr. Aratalhad been unable to ambulate effectivel

as defined in listing 1.00(B)(2) for the past 12mis and whether his ability to ambulate was

expected to return in the nek® months Dr. Mrugala respondece®yy” Tr. 1565; 20 C.F.R. Par

404, Subpt. P. App. 1, § 1.00(B)(2).

The ALJ gave little weight to Dr. Mrugss opinion on the grounds that (1) Mr.

Archuleta’s “use of crutchesleged to dizziness is not medically established” according to Dr.

DeMarco, (2) Dr. Mrugala’s own records do notdment inability to ambulate effectively in

the prior 12 months, and (3) “to the extent Mrugala relied on the almant’s allegation of

See Lester81 F.3d at 830.

ORDER REVERSING AND REMANDING
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symptoms that lack credibility, his opiniondscounted.” Tr. 421. None of these reasons ig
sufficient.
First, to the extent the ALJ rejects Dr. Mrugdslaeating opinion as inconsistent with t

nonexamining opinion of Dr. DeMarcoistreason fails. As discussed above, the record mu

developed and Dr. DeMarco’s opinion mustreevaluated on remand along with Dr. Duckert

2015 statement. Accordingly, this was not a swdfitireason to reject DKrugala’s opinion.

Second the ALJ improperly rejected Dr. Mrigga opinion on the grounds that his owr
records did not document the inability to ambelleffectively in the priorl2 months. Tr. 421.
Inconsistency between a treating physiciansiopm and his own treatment notes may be a
specific and legitimate reastmreject that opinionSee Ghanim v. Colvji763 F.3d at 1161.
Here, the ALJ points to an April 2015 treatrhante in which Dr. Mrugala found Mr. Archulet
was able to ambulate withoututches although with ‘&lightly wide base” and that he was
unable to tandem walk. Tr. 421, 1065. The ALJ alsiots to another provider’s treatment n
that same month which describ®ir. Archuleta’s gait as nortaxic and not broad-based, and
indicated he was able to hesmld-toe walk normally. Tr. 421, 741. However, these findings
not substantially undermine Dr. Mrugala’s apmthat Mr. Archuleta had been unable to
“ambulate effectively” in the prior 12 months. &hbility to “ambulate effectively” is describe
in listing 1.00(B) (and in DiMrugala’s statement) as,

[llndividuals must be capable of sustaining a reasonable walking pace
over a sufficient distance to be able to carry out activities of daily living.
They must have the ability to travel without companion assistance to and
from a place of employment or school. Therefore, examples of
ineffective ambulation include, but are not limited to, the inability to

walk without the use of a walker, dxcrutches or two canes, the inability

to walk a block at a reasonable pace on rough or uneven surfaces, the
inability to use standard public transportation, the inability to carry out
routine ambulatory activities, such as shopping and banking, and the
inability to climb a few steps at aasonable pace with the use of a single

ORDER REVERSING AND REMANDING
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hand rail. The ability to walk independently about one’s home without
the use of assistive devices does nognd of itself, constitute effective
ambulation.

Tr. 1566; 20 C.F.R. Part 404, Subpt. P. App. 1, 8§ 1.00(@Bhis testimony Mr. Archuleta

himself acknowledged that he was capable of inglkvithout crutches a short distance in his

living room but that he always used them whenvkat outside for balance and to prevent falls.

Tr. 462-63. Moreover, as Mr. Araleta notes, the record asvhole shows that while on soms
occasions his ability to ambulateas better than others, he was frequently noted to have a\
based gait, was unable to tandem walk arbdusitive Romberg tests. Tr. 360-62, 1099, 15
Dr. Mrugala himself noteduring the 2015 examinatidghat he observed MArchuleta’s gait to
be “definitely ataxic,” that he walked “wittrutches with a wide base” and was “unable to
tandem walk.” Tr. 1554. Moreover, several of Birugala’s other treatment notes indicate t
although on some occasions Mr. Archuleta’s abtlityambulate was less impaired than other
that he still used crutches for safety.. T969, 1073. Under the circumstances, Mr. Archulet
ability to walk without crutchea short distance in a medical office on a few occasions, with
more, does not directly undermine Dr. Mrugalanion that he has ba unable to ambulate
effectively in the prior 12 months. Accordingbybstantial evidence domet support the ALJ’S
rejection of Dr. Mrugala’®pinion on this basis.

Finally, the ALJ states thatdtthe extent Dr. Mrugala reliezh the claimant’s allegatior
of symptoms that lack credibilithjs opinion is discouetl.” Tr. 421. ff a treating provider's
opinions are based ‘to a large exteon an applicant'self-reports and nain clinical evidence,
and the ALJ finds the applicant not credjldlee ALJ may discourthe treating provider’s
opinion.” Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014). However, here the ALJ (

not affirmatively find that Dr. Mrugala relied #large extent on Mr. Ahuleta’s self-reported

ORDER REVERSING AND REMANDING
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symptoms and his conclusory rejection of thenmpi “to the extent” it rkes on Mr. Archuleta’s
self-reported symptoms does not meet thellef specificity our case law requireSee Embrey
v. Bowen849 F.2d 418, 421-22 (9th Cir. 1988) (concluseasons are insufficient and do “n
achieve the level of specificity” requireal justify rejectinga treating opinion) Furthermore,
“when the opinion is not more heavily baseda patient’s self-repts than on clinical
observations, there is no evidentiégsis for rejecting the opinionGhanim 763 F.3d at 1162

Here Dr. Mrugala examined Mr. Archuleta on muéipccasions and on his most recent phyj

examination personally observed Mr. Archuleta’s galte ataxic, that he walked with crutche

with a wide base and was unaltb tandem walk. Tr. 1554. Without further explanation the
Court cannot conclude that Dr. Myala relied more heavily on MArchuleta’s self-reports tha
on his clinical observations. Additionally, as dissed below, in this case the ALJ failed to g
sufficient reasons for discounting Mr. Archual&t subjective symptom testimony. Accordingl
the ALJ erred in rejecting Dr. Mgala’s opinion on this basis.

On remand the ALJ should reevate Dr. Mrugala’s opinion.

B. Mr. Archuleta’s Testimony

Mr. Archuleta contends the ALJ erreddiscounting his testimonyThe Court agrees.

To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent
reasons for the disbelieflester 81 F.3d at 834 (citation omittedrhe ALJ “must identify wha
testimony is not credible and what evidenoelermines the claimant’s complaintdd.; see
also Dodrill v. Shalalal2 F.3d 915, 918 (9th Cir.1993). If a claimant presents objective
medical evidence of an underlying impairment #rete is no evidence of malingering, “the
ALJ can reject the claimant’s testimony abthé severity of her symptoms only by offering
specific, clear and convincing reasons for doing shifigenfelter v. Astrues04 F.3d 1028,

ORDER REVERSING AND REMANDING
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1036 (9th Cir. 2007) (quotingmolen v. ChateB0 F.3d 1273, 1281 (9th Cir.1996)).

The ALJ discounted Mr. Archuleta’s testimony, in part, based on evidence of symp
exaggeration. Tr. 418-19. Ewdce of symptom exaggeratimay be a valid basis for
discounting a claimant’subjective symptom testimonySee Tonapetyan v. Hali€t42 F.3d
1144, 1148 (9th Cir. 2001) (holding an adverse cikiilbletermination bas# in part, evidence
of the claimant’s tendency to exaggerate).weeer, here, substantial evidence does not sup
this finding. As noted above, although Dr. Debfas opinion and Dr. Dekert's 2014 treatmer
note do raise the question of potential symptxaggeration, Dr. Duckert’'s 2015 statement
renders that evidence ambiguous to an extettrttust be clarifiedn remand. Accordingly,
under the circumstances, substantial evideloes not support rejecting Mr. Archuleta’s
testimony on that basis.

The ALJ also discounted Mr. Archuleta’stienony based on “inconsistencies” in the
treatment record regarding Mr. Archuleta’s abitbyambulate, his use of crutches as well as
with respect to his reports wisual disturbances and vertigdr. 418-19. An ALJ may discred
a claimant’s testimony when it is imgsistent with medical evidenc&ee Johnson v. ShalakB0
F.3d 1428, 1434 (9th Cir. 1995) (ALJ properly discounted claimant’s testimony based on
contradictions between that testimony andréievant medical evidence). Here the ALJ
observed that in May 2014, Dr. Ma noted the Ahchuleta had a normal gand was able to
toe walk and heel walk. Tr. 419, 1085. Heliertnotes that in Agr2015 Dr. Mrugala found
that although Mr. Archuleta had a wide-based lgaitvas able to ambulate without crutches &
that treatment notes from other providers iiAp015 indicate that MrArchuleta was able to
ambulate without crutches and was capablandem walking. Tr. 419, 741, 1065. It does
appear from the record that Mr. Archule¢ported and exhibited greater difficulty with
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ambulation at some times than at others. Howekie ALJ fails to identify or explain how the
fluctuation in Mr. Archuleta’s atyulatory ability is itonsistent with MrArchuleta’s testimony.
See Lester81 F.3d at 834 (the ALJ “must identify athtestimony is not credible and what
evidence undermines the claimant’'s complaintsTfie Court agrees with Mr. Archuleta that,
overall, the record shows he consistently reggbsymptoms of dizziss, episodes of vertigo,
falling, nystagmus, and that, on many occasionsydeobserved as unable to tandem walk,
had a positive Romberg testSee, e.g.Tr. 275, 313, 360-62, 364, 686, 138-89, 1392, 1410,
1414, 1418, 1423, 1451-52, 1454, 1461-62, 1484, 1492, 1554. Moreover, Dr. Duckert’s 2
statement appears to confirm that Mr. Archuketgéstibular impairment causes disturbances
balance “characterized by an halhation of motion or loss gfosition sense and a sensation
dizziness whichmay be constant or may occur in paroxysmal attadksusea, vomiting, ataxia
and incapacitation are frequently obseryetticularly during the acute attack Tr. 1560
(emphasis added). Thus, it does agpear that a fluctuation symptoms related to balance
disturbance is necessarily inconsistent withriature of Mr. Archuleta’s impairment, nor doe
the ALJ identify any specific inconsistey with Mr. Archukta’s testimony.See Holohan v.
Massanarj 246 F.3d 1195, 1208 (9th Cir. 2001) (“the Amust specifically identify the
testimony she or he finds not to be creddohel must explain what evidence undermines the
testimony);Brown-Hunter v. Colvin806 F.3d 487, 494 (9th Cir. 2015) (finding legal error
where “the ALJ failed to identify the testomy she found not crediblshe did not link that
testimony to the particular parof the record supporting heon-credibility determination.”).
The ALJ also notes that the treatment resoedated to Mr. Archelta’s shoulder surger
make no mention of his complaints of vertigdyetthan one mention to a provider that he di
not follow through with physical therapy becaw$eertigo. Tr. 419. However, it is unclear
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how this finding undermines Mr. Archuleta’s tiesony since his reason for visiting the surge
was to repair his injured shoulder not to addrhis vertigo. The AlLalso notes that the
ophthalmologist did not find any ophthalmologgason for Mr. Archuleta’s nystagmus and
equilibrium problems. Tr. 419. Howeveryseal of Mr. Archuleta’s providers observed
nystagmus on examination and Dr. Duckert ideediMr. Archuleta’s vestibular impairment a
the cause of his symptoms, including balance disturbance. Tr. 338, 986, 1004, 1042, 10§
1329, 1558-60. As such, it is also unclear liogvophthalmologist’s failure to find an
ophthalmologic reason for Mr. Archuleta’s symp®undermines his testimony. The ALJ alg

notes that Mr. Archuleta did neg¢port distorted vision tBr. Mrugala on his 2015 visit.

However, Mr. Archuleta reportatistorted vision consistentlyihughout the record and the fact

that he did not specifically report it on onsivto a provider does netibstantially undermine
his testimony.See, e.qg.Tr. 337, 285, 319, 364-65, 658, 662, 668, 686, 688, 744, 747, 761,

811, 815, 831, 1062, 1091.

Finally, the ALJ discounted MArchuleta’s testimony based on his failure to exercisg.

An ALJ may consider a failure to follow a peedbed course of treatment when weighing a
claimant’s credibility. See Tommasetti v. Astfis33 F.3d 1035, 1039-40 (9th Cir. 2008). Th
ALJ must consider a claimant’s reasons for failing to adhere to recommended treatment |
making an adverse credibility findinggee Smoler80 F.3d at 1284. An ALJ may discount a
claimant’s credibility due to aruhexplained or inadequately explairiddilure to follow a
prescribed course of treatmenfTommasetfi533 F.3d at 1039. Where a claimant provides
evidence of a good reason for failing to complth treatment his symptom testimony cannot
rejected for not doing sdSee Smoler80 F.3d at 1284Here, when asked by the ALJ, Mr.
Archuleta indicated that, in addition to his atsgmptoms, he had experienced medical issus
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related to his feet, including a surgery that prevented him from engaging in exercise
consistently. Tr. 474-76. The ALJ failsaddress this explanation in discounting Mr.
Archuleta’s testimony. Accordingly, substahgaidence does not suppahis reason for
discounting Mr. Arbiuleta’s testimony.

Accordingly, on remand, the ALJ should ateevaluate Mr. Archuleta’s testimony.

C. Step Three

Mr. Archuleta contends that ALJ erredfailing to perform an adequate medical
equivalence assessment for Listings 210703, 1.03 and 1.06. Dkt. 9 at 4-8. The Court
disagrees.

At step three of the evaluation process, Ai.J must determine whether a claimant hg
an impairment or combination of impairmentattmeets or equals a condition outlined in the
Listing. See20 C.F.R. 88 404.1520(d), 416.920(d). “An Ainust evaluate the relevant
evidence before concluding that a claimantipairments do not meet or equal a listed
impairment. A boilerplate finding is insuffent to support a conclusion that a claimant’'s

impairment does not do sol’ewis v. Apfel236 F.3d 503, 512 (9th Cir.2001) (citiNgarcia v.

Sullivan 900 F.2d 172, 176 (9th Cir. 1990)). HoweVga]n ALJ is not required to discuss the

combined effects of a claimant’s impairmentompare them to any listing in an equivaleng

determination, unless the claimant presents evidence in an effort to establish equivalence.

Burch v. Barnhart400 F.3d 676, 683 (9th Cir.2005). Thaiglant must offer some plausible
theory as to how his combined impairmeats medically equal to a listed impairmdat.
Here, Mr. Archuleta’s counsel presented no argnt at the hearinpat Mr. Archuleta’s

impairments medically equaledstings 2.07, 11.03, 1.03 and 1.06. Tr. 484-%ccordingly,

® Counsel appears to have made a conclusiatgment to the Appeals Council that her
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as Mr. Archuleta failed to offea plausible argument of equigacy, the Court cannot concluds
the ALJ erred in failing to perform an adequedgiivalency analysis. However, as discusseq
above, this matter must be remanded forAh& to reevaluate #gnmedical evidence.
Accordingly, Mr. Archuleta is free to raise or riotraise these or othequivalency arguments
to the ALJ on remand.

D. Scope of Remand

In general, the Court has “discretionréanand for further proceedings or to award

benefits.” Marcia v. Sullivan 900 F.2d 172, 176 (9th Cir. 1990). The Court may remand for

further proceedings if enhancementhe record would be usefubee Harman v. Apfe?11
F.3d 1172, 1178 (9th Cir. 1990). The Court may mearfar benefits where (1) the record is
fully developed and further administrative peedings would serve no useful purpose; (2) th
ALJ fails to provide legally suféient reasons for rejecting eeidce, whether claimant testimo
or medical opinion; and (3) if the improperly disdited evidence were credited as true, the A
would be required to find theatimant disabled on reman&arrison v. Colvin 759 F.3d 995,
1020 (9th Cir. 2014). “Where there is conflictingdmnce, and not all essi#al factual issues
have been resolved, a remand for aarawof benefits is inappropriateTreichler v. Comm’r of
Soc. Sec. Admin775 F.3d 1090, 1101 (9th Cir. 2014).

Here, there is conflicting and ambiguous eviem the record that must be develope
and reevaluated on remand. Moreover, it is redrclhat the ALJ woulbe required to find Mr.

Archuleta disabled if the medical opinion eviderand Mr. Archuleta’s testimony were prope

impairments equaled Listing 2.07 in seekiagiew of the ALJ’s 2013 opinion. Tr. 273.
However, no plausible argument was presented in support of that statédneintreply Mr.
Archuleta contends he advanced the argumeuthils vestibular disorder equaled Listing 2.0]

and presented evidence sugpw his argument at the hearing level. Dkt. 13 at 2. Howevelr, i

reviewing the hearingestimony the Court is unable lmcate such an argument.
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considered. Because the record does not ebanfinding of disability, the Court finds it
appropriate to remand this casefimther administrative proceedingSee Treichler775 F.3d

at 1107.

CONCLUSION

For the foregoing reasons, the Commissioner’s final decisiREVERSED and this
case IREMANDED for further administrative proceedingader sentence four of 42 U.S.C.
405(g).

On remand, the ALJ should develop the record as necessary, reevaluate the opini
Dr. Mrugala, Dr. DeMarco and the 2015 statememnfDr. Duckert, reevaluate Mr. Archuleta
testimony, address any arguments Mr. Archuletg rase about equivalency at step three ar
proceed with steps four and five with thesiatance of a vocationakpert if necessary.

DATED this 31st day of January, 2017.

V)

The Honorable Richard A. Jones
United States District Judge
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