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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 HEATHER M. LINDEN,

e CASE NO.3:16-CV-05308bWC
11 Plaintiff,

ORDERON PLAINTIFF'S
12 V. COMPLAINT

13 CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

14
Defendant
15
16 Plaintiff filed this action, pursuant to 42 U.S.C § 405(g), seeking judicial review of the

17 denial of Plaintiff's applications for Disability Insurance Bengffi3IB”) and Supplemental
18 Security Income (“SSI”) benefit3 he parties have consented to proceed beforetad Btates
19 Magistrate Judge&see28 U.S.C. 8§ 636(c), Fed. R. Civ. P. 73 and Local Magistrate Judge Rule
20 MJR 13.See als&onsent to Proceed before a United States Magistrate Judgé, Dkt.

21 After reviewing the record, the Court concludes the Administratwe Judge (“ALJ”)did
2o | NOt err in evaluating the medical opinion evidence, Plaintiff's subjectiv@t®yn testimony, or
23 the lay witness opinion evidence. Further, the additional evidence Plsutdrhitted tahis Court

24 butwhich wasnot considered by éhAppeals Councgibloes not render the ALJ’s decision
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unsupported by substantial evidentlerefore, this matter is affirmed pursuant to sentence fg
42 U.S.C. 8§ 405(0g).

PROCEDURAL & FACTUAL HISTORY

OnAugustl, 2012, Plaintiff filed applicatiasfor DIB and SSISeeDkt. 9, Administrative
Record (“AR”)215-24. Plaintiff allegeshe became disabled on April 1, 2009, duddpression,
anxiety, back pain, fiboromyalgia, migraines, PTSD, and irritable beymelrome SeeAR 56-69
215, 244. Plaintiff's application was denied upon initial administrative reviewmand
reconsideratiorSeeAR 83-84, 10405. A hearing was held before an ALJ April 18, 2014 at
which Plaintiff, represented by counsel, appeared and tesSesAR 38.

OnMay 9, 2014the ALJfound Plaintiff was not disabled within the meaning of Sectig
216(i), 223(d) and 1614(a)(3)(Adf the Social Security Act. AR9. Plaintiff's request for review
of the ALJ’s decision, including the consideration of new medical evidence sogyeor
fibromyalgia diagnosisyas denied by the Appeals Councilfeebruary 19, 2016, makirige
ALJ’s decision the final decision of the Commissioner of Social Security (tbeafi@ssioner”).
SeeAR 1, 20 C.F.R. § 404.981, § 416.1481. On April 25, 2@1&intiff filed a complaint in this
Court seeking judicial review of the Commissioner’s final decision.

Plaintiff argues the denial of benefits should be reversed and remandediiward of
benefits, or in the alternative, flurther proceedings, becaube ALJ:1) failed to properly
evaluate the medical opinions from four examining psychologists, threexaomning
psychologists, one neexamining physician, and one treating ARNP; 2) failed to properlyiat&
the testimony of one lay witness; 3) failed to gndpevaluate Plaintiff's testimony; and 4) erreg

in assessing Plaintiff's residual functional capacity (‘RFORt. 13, p 2

—
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STANDARD OF REVIEW

Under 42 U.S.C. § 405(Q), this Court may set aside the Commissioner's denialof sg
security benefits onlif the ALJ's findings are based on legal error or not supported by substs
evidence in the record as a whdayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th Cir. 2005)
(citing Tidwell v. Apfel161 F.3d 599, 601 (9th Cir. 1999)). “Substantial ewsééis more than a
scintilla, less than a preponderance, and is such “relevant evidence as ableasomd might
accept as adequate to support a conclusidMagjallanes v. Bowerd81 F.2d 747, 750 (9th Cir.
1989) QuotingDavis v. Heckler868 F.2d 323, 3236 (9th Cir. 1989)).

DISCUSSION

Whether the ALJ Properly Evaluated the Medical Opinion Evidence.

A. Standard

The ALJ has the responsibility to determine credibility and reswoivaguities and
conflicts in the medical evidend@eddick v. Chated57 F.3d 715, 722 (9th Cir. 1988). Where
medical evidence in the record is not conclusive, “questions of creddlityesolution of
conflicts” are solely the functions of the AlSample v. Schweike894 F.2d 639, 642 (9th Cir.
1982). Determining whether not inconsistencies in the medical evidence “are material (or g
fact inconsistencies at all) and whether certain factors akangl® discount” the opinions of
medical experts “falls within this responsibilitfMiorgan v. Comm’r of Soc. Sec.rAnh., 169 F.3d
595, 603 (9th Cir. 1999).

The ALJ must provide “clear and convincing” reasons for rejectingribentradicted
opinion of either a treating or examining physician or psycholdgister v. Chater81 F.3d 821,
830 (9th Cir. 1996)diting Enbrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988)izer v. Sullivan

908 F.2d 502, 506 (9th Cir. 1990)). However, “[ijn order to discount the opinion of an exam
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physician in favor of the opinion of a nonexamining medical advisor, thevAlsi set fdah
specific,legitimatereasons that are supported by substantial evidence in the ré¢gugenv.
Chater, 100 F.3d 1462, 1466 (9th Cir. 1996iti0g Lester81 F.3d at 831). The ALJ can
accomplish this by “setting out a detailed and thorough summang ddicts and conflicting
clinical evidence, stating his interpretation thereof, and making findiRgsldick v. Chatell57
F.3d 715, 725 (9th Cir. 1998)i(ing Magallanes881 F.2d at 751). In addition, the ALJ must
explain why the ALJ’s own interprations, rather than those of the doctors, are coRecldick
157 F.3d at 725c{ting Embrey849 F.2d at 42P22). The ALJ “may not reject ‘significant
probative evidence’ without explanatiolores v. Shalala49 F.3d 562, 5471 (9th Cir. 1995)
(quoing Vincent v. Hecklei739 F.2d 1393, 1395 (9th Cir. 1984u6ting Cotter v. Harris642
F.2d 700, 70@7 (3d Cir. 1981))). The “ALJ’s written decision must state reasonsdagsirding
[such] evidence.Flores 49 F.3d at 571.
B. Application of Standard

The ALJ found Plaintiff had the RFC to perform light work, subject to additionaiigddy
and mental limitations. AR 19. Specifically, the ALJ found Plaintiff coulg:onl

occasionally climb ramps and stairs; never climb ladders, ropes or scgaffolds

occasbnally balance, stoop, kneel, crouch, and crawl. Further she should avoid

concentrated exposure to noise, vibration, fumes, odors, dusts, gases, poo

ventilation and hazards such as machinery and heights. She needs close access t

bathroom. She can perfo unskilled work with simple repetitive tasks, rare

changes in the work setting; rare judgment or decisiaking; no interaction with

the general public as part of job duties; and only occasional superfiei@dtibn

with co-workers, dealing with thigs rather than people.
AR 19-20. Plaintiff argues this RFC finding was incomplete, as the Aleddfad properly evaluat

the medical opinions of four examining psychologists, threeexamining psychologists, one

nonexamining physician, and one exammARNP. Dkt. 13.

=

D
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1. Daniel Neims, Psy.D.

Dr. Neims performed a medical evidence review on behalf of the Washi®tgtten

Department of Social and Health Services (“DSHS”) on February 21, 2R1.34A As part of hig

review, Dr. Neims considered the opins of Michael Brown, Ph.D., Kimberly Wheeler, Ph.D.
and Tasmyn Bowes, Psy.D., as well as medical records from Willd@zviBeal Health up to
January 10, 2012. AR 541. Based on his review of this medical evidence, Dr.dpawes
Plaintiff would have miked or severe limitations in her ability to: adapt to changes in a routir
work setting; maintain appropriate behavior in a work setting; and conaphetenal workday an
workweek without interruptions from psychologically based symptoms. AR 542 dibnshhlso
opined Plaintiff would have moderate limitations in her ability to: understangember, and
persist in complex tasks; learn new tasks; be aware of normal hazardkeagpropriate

precautions; communicate and perform effectively in a workngettith public contact; and

communicate and perform effectively in a work setting with limited puditact. AR 542. For 4l

othermentallimitationslisted on the DSHS forpnDr. Neims assessed no significant limitation,
found the medical evidence did not address those limitations. AR 542.
The ALJ gave Dr. Neims’ opinion little weight for two reasons:
[1] It is inconsistent with the overall moderate limitations identified by Dr.
Wheeler, Dr. Brown, and Dr. Bowes. [2] Further, shortly after his sisead, the
record shows that the claimant had not followed up with her medication prosider a
she was expected to do. Once she did in fact follow up adjustments to her
medications were made. These were helpful in managing her symptoms. [AR 430
32, 52236].
AR 27. Plaintiff argues these were not specific and legitimate reasm@ported by substantial
evidence, for discounting Dr. Neims’ opinion. The Court disagrees.

Addressing the ALJ’s second reason for discounting Dr. Neims’ opinioyefitttatmeris

effectiveness is relevant in determining the severity of a claimantistegms.SeeTommasetti v.

e
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Astrue 533 F.3d 1035, 10320 (9th Cir. 2008)Morgan v. Commissioner of Social Sec. Admin.

169 F.3d 595599600 (9th Cir. 1999). Further, subsequenpiavements in a claimant’s
condition can undermine a prior medical conclus&ee Pruitt v. Comm’r of Soc. Se&l2
Fed.Appx. 891, 893 (9th Cir. 2015) (treatment notes indicating claimant’sslassl symptoms
improved with treatment supported ALJ’s conclusion claimant could perform aegesmtrk).Cf.
De Herrera v. Astrue372 Fed.Appx. 771, 772 (9th Cir. 2010) (ALJ properly found nurse
practitioner’s opinion was undermined by the fact claimant’s condition imgneith treatment).
Here, the ALJ prperly cited treatment notes reflecting that, after Dr. Neinmsleéeed his opinion
changes to Plaintiff's medication regimen improved her mood and functioning. AB24528.
This was a specific and legitimate reason to discount Dr. Nejpision.

Plantiff also argueshe ALJ’s first reason for discountimMdgims opinion—it was
inconsistent with the overall moderate limitations identified by Cme@er, Dr. Brown, and Dr.
Bowes—was unsupported by substantial evideid. 13, p. 6.The ALJ’s reasomig here is
conclusory, without any citation to the record. AR 27. It is also not obvioustfr@face of Dr.
Wheeler, Dr. Brown, and Dr. Bowes’ opinions exabibyvDr. Neims’ opinion is purportedly
inconsistentAll four psychologists opine to essentyalhe same constellation of moderate and
Dr. Brown and Dr. Neims’ case) marked limitatio@mpareAR 542with AR 33839, 385and
402-03. The ALJ's failure to explain her reasoniwgs error. However, because the ALJ’s othg
reason for discounting DNeims’ opinion was a specific and legitimate reason supported by
substantial evidence, any error is harml&g® Molina v. Astryé74 F.3d 1104, 1117 (9th Cir.

2012).
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2. Michael L. Brown, Ph.D.

Dr. Brown examined Plaintiff on July 14, 2011. AR 336. Browndocumented Plaintiff's

reports of her social history and performed a mental status examins® 337344 Dr. Brown
diagnosed Plaintiff with: Major Depression, recurrent, severe withoahpsyg features; PTSD;
Panic Disorder, NOS; and Polysubstance Abuse, long term remission. ARS388egult of thes
impairments, Dr. Brown opined Plaintiff would have marked limitations irab#ity to
communicate and perform effectively in a work setting with public corgadtin her ability to
maintainappropriate behavior in a work setting. AR 339. Dr. Brown also opined Plavotitdl
have moderate limitations in her ability to: learn new tasks; perform roasike without undue
supervision; and communicate and perform effectively in a work gettih limited public
contact. AR 339.
The ALJ gave little weight to Dr. Brown’s opinion for the following #areasons:
[1] Dr. Brown appears to have based these limitations on the claimaradrs thegd
she is anxious in public settings. [2] The opinisrinconsistent with the treating
record including the fact that the claimant just started therapy and hacsmned
her antidepressant medication less than three weeks prior to his evaluation. The
record shows improvement in the claimant’'s symptomsrwdine consistently takes
prescribed medication and follows up with her providers. [3] It is also irgtensi
with the claimant’s activities, which include socializing with friends, bewgtls,
and family as well [as] providing some care for her son. 3&8].
AR 26-27.Plaintiff argues the ALJ improperly discounted Dr. Brown'’s opiniopgmproperly

finding Dr. Brown’s opinion was based on Plaintiff's self repdiswever, Plaintifidoes not

discuss the ALJ’s second and third reason for discounting Dr. Brown’s opinioniffias the

! Much of Dr. Brown’s mental status examination report is handwritten agiblie
however, what the Court has been able to decipher reflects a largely normedlstegns
examination. AR 341-44. For example, Plaintiff demonstrated an adequate fund of kngwlg
was able to interpret proverbs, could spell “world” forwards and backwards, and w&s able
perform calculations. AR 344,

1%
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burden of demonstrating harmful error, and any arguments not raisecoipeimang brief are
waived.See Shinseki v. Sandess6 U.S. 396, 410 (200Bee also Greger v. Barnhaa64 F.3d
968, 973 (9th Cir. 2006Bisuano v. Colvin 584 Fed.Appx. 512, 514 (9th Cir. 2014ndeed as to
the second reaspas discussed above, the ALJ could properly rely on evidence indicating
Plaintiff's mental symptoms improved when she resumedneglication. SeeTommasetfi533
F.3dat103940; Morgan, 169 F.3d at 59800; Pruitt, 612 Fed.Appx. aB93 De Herrerg 372
Fed.Appx.at772 SeeAR 43032, 528. Thus, even if Plaintiff is correct that the ALJ’s first rea
for discounting Dr. Brown'’s opinion was erroneous, Plaintiff has noodestrated any such erro
was harmful.
3. Errorsin Giving Significant Weigtb Medical Opinions

Plaintiff also argues the ALJ erred by improperly giving several atieglical opinions
significant weight. Plaintiff's arguments to this effect fall into tvadegories. First, Plaintiff argus
the ALJ erred by giving significant weight to some medical opinions withoatporating all of
their opined limitations. Second, Plaintiff argues evidenceqhmtstg the medical opinions at isg
suggest Plaintiff's condition has worsened over tiRog.the reasons discussed below, Plaintiff
failed to raise a colorable claim of error concerning these medicabogi

a. Failure to Discuss All Limitations

Plaintiff argues the ALJ erred by purporting to give sigaificweight to three examining
psychologists, butonetheless failingp include all of the limitations opined to by these medica
expertsn the RFC finding. Dkt. 13, pp-8. Specifically, Plaintiff argues the ALJ failed to inclu
in the RRAimitationsopined to by Dr. Keith Krueger, Ph.D., Kimberly Wheeler, Ph.0d, an
Tasmyn Bowes, Psy.D. AR 326, 386, 40203. However, Plaintiff does not articulate what

limitations the ALJ actually failed to account for in the RFC findigintiff also argues the AL

ue
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|

e

ORDER ON PLAINTIFF'SCOMPLAINT - 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

erred by purporting to give significant weight to the opinions of stegaey medical consultants
Dan Donahue, Ph.D., and Diane Fligstein, Ph.D., who opined to no more than modekgdteris]

across the same factors identified by Dr. Krueger, Dr. Vé¢hesnd Dr. Bowes.

The ALJ restricted Plaintiff to: “unskilled work with simple repetittasks, rare changesii

the work setting; rare judgment or decisioaking; no interaction with the general public as pg
of job duties; and only occasional sujeal interaction with ceworkers, dealing with things
rather than people.” AR 120. Both Dr. Krueger and Dr. Bowes opined to no more thagerate
functional limitationdgn areas which are accounted for by this RFC finding. AR 3260302s
for Dr. Wheeler, she opined to mostly moderate limitations, but indicated Plaintiff vuawutl
marked limitations in communicating and performing effectively in a work setitigoublic
contact, and maintaining appropriate behavior in a work setting. AR 33%vdQwas the ALJ’s
RFC finding entirely precludes interaction with the general public as path dities, as well as
significantly reduces Plaintiff's exercise of judgment, decisi@king, changes to the work
setting, and interaction with coworkers, the ALJ’s RFC finding adelguateounts for Dr.
Wheeler’s opined limitation&/hen an ALJ accounts for all of a physician or psychologists’
opined limitations in the RFC finding, there is no harmful error for thetGoueview. See Turner
v. Comm’r of SocSec, 613 F.3d 1217, 1223 (9th Cir. 2018ge alsdveanel v. Apfell72 F.3d
1111, 111314 (9th Cir. 1999) (noting the ALJ did not need to offer clear and convincingieea
to reject a physician’s opinion, where the ALJ accepted all of the physitiiztings).Finally,
Plaintiff alleges the ALJ erred by failing to also include Dr. Dweaand Dr. Fligstein’s narrative
descriptionsabouttheir opined limitations into the RFC finding. Dkt. 13, pg/.@ut, both Dr.
Donahue and Dr. Fligstein opined t@ tteme essential functional limitations as the examining

psychologists.Compared1-92 and 131-32 (opining to moderate limitations in concentration,

hit

\rt

ORDER ONPLAINTIFF'S COMPLAINT -9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

persistence, and pace, ability to interact appropriately with tinerglgoublic, and ability to
respond apropriately to changes in the work settingith AR 326, 38586, 40203. To the extent
both doctors offered an interpretive gloss on their opined limitatiorse thiere not themselves
concrete limitations the ALJ was required to incorporate into the RFQRounds v. CommSoc.
Sec Admin, 807 F.3d 996, 1006 (9th Cir. 2015) (“An ALJ may rationally rely on specific
imperatives regarding a claimant’s limitations, rather than recommendgtions

b. More Recent Evience.

Plaintiff argueghe ALJ erred byiving significant weight to the opinions of osiate
agency medical consultamne examining ARNRFand one examining psychologidespite the
fact more recent evidence shows Plaintiff's impairments have worseaetg.However,an
ALJ is only required to offer specific and legitimate reasondifmountinga medical opinionSee
Lester 81 F.3d at 831. Moreovghe ALJ has sole responsibility to resolve ambiguities and
determine the credibility of medical eviden&eeReddick 157 F.3cht 722 See also Orteza v.
Shalalg 50 F.3d 748, 750 (9th Cir. 1995) (drawing a distinction between amlid¢duntinga
medical opinion, and an Alidterpretinga medical opinion)Provided an ALJ’s reasoning is
supported by substantial evidence, the Court is not permitted to rewegghdéece

An examining physician’s opinion constitutes substantial evidence “bataests on his
[or her] own independent examination . . Tdhapetyan v. Halte242 F.3d 1144, 1149 (9th Cir
2001). Further, a neexaminingmedical consultant’s opinion constitutes substantial evidence
where it is consistent with other evidence in the reddrét 1149 Here, the ALJ gave significant
weight to the opinions of Florence Fadele, ARNP, and Norman Staley, KeDREl&intiff was
capable of performing light work. The ALJ noted these opinions were consigteobyective

medical evidence in the recergsuch as normal-rays, limited treatment, and examination

ORDER ON PLAINTIFF'SCOMPLAINT - 10
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results—as well as Plaintiff's reports of normal activity and energglle&R 294, 508, 518, 609
Similarly, the ALJ noted Dr. Krueger’s opinion was consistent with thePamtiff was not
taking medication or in counseling for her mental health symptoms. AR6was sufficient to
support the ALJ’s interpretation of Ms. Fadele, Dr. Staley, and Dr. Krgeggnions, and the
ALJ did not err by giving these medical experts significant weight.

Plaintiff argues, in conclusory fashidhatother evidence postating these opinions
demonstrates Plaintiff's limitations wemgore severe. However, Plaintiff does not actually cite
any evidence to support ttpsoposition.SeeDkt. 13, pp. 37. To the extent Plaintiff recites seleg
passages from the medical evidesegatimin another section of her briefin§¢eDkt. 13, p. 7
10), such evidencgeat mostpnly supports aalternative interpretation of the recowihen the
evidence admits of more than one rational interpretation, sole authoiityeiqareting the
evidence rests with the AL3ee Morganl169 F.3d at 603.

1. Whether the ALJ Provided Specific, Clear, and Convincing Reasons, Supported
Substantial Evidence, f@iscounting Plaintiff’'s Subjective Symptom Testimony

If an ALJ finds a claimant has a medically determinable impairment wbagonably

could be expected to cause the claimant's symptoms, and there is no evidericgefingg the

ALJ may reject the claimant’s testimony only “by offering specdiear and convincing reasons.

Smolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996ijtihg Dodrill v. Shalala, 12 F.3d 915, 918
(9th Cir.1993)) See also Reddick57 F.3d at 722. However, sole responsibility for resolving
conflicting testimony and questions of credibility lies with the A&Rdmple v. Schweikes94 F.2d
639, 642 (9th Cir. 1999¢iting Waers v. Gardner452 F.2d 855, 858 n.7 (9th Cir. 197Calhoun
v. Bailar, 626 F.2d 145, 150 (9th Cir. 1980)). Where more than one rational interpretation
concerning a plaintiff's credibility can be drawn from substantimlence in the record, a district

court may not seconguess the ALJ’s credibility determinatiof&ir, 885 F.2d at 6045ee also

—

(0]
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Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002) (“Where the evidence is susceptible t
more than one rational interpretation, one of which supports the ALisatet¢he ALJ’S
conclusion must be upheld.”). In addition, the Court may not reverse a ctedibikrmination
where that determination is based on contradictory or ambiguous eviSeecallen v. Heckler
749 F.2d 577, 579 (9th Cir. 1984). Tlsame of the reasons for discrediting a claimant’s testin
should properly be discounted does not render the ALJ’s determination ingatidgaas that
determination is supported by substantial evidehorapetyan 242 F.3d at 1148.

Plaintiff argueghe ALJ failed to offer specific, clear, and convincing reasons for
discounting Plaintiff's testimony concerning the severity of her ghlsind mental health
symptoms and their associated limitations. The Court disagrees.

First, the ALJ notethe objedtve medical evidencen the record wasconsistent with
Plaintiff's testimony concerning the severity of her limitations. AR 21s Was properSee
Regennitter v. Comm’r, Soc. Sec. Adniie6 F.3d 1294, 1297 (9th Cir. 1998). “While subjecti
pain tesmony cannot be rejected on the sole ground that it is not fully corroboratdajduyive
medical evidence, the medical evidence is still a relevant factor in detegrthieiseverity of the
claimant’s pain and its disabling effectS&e Rollins v. Massari, 261 F.3d 853, 857 (9th Cir.
2001) ¢iting 20 C.F.R. 8 404.1526)(2)). Further,an ALJ’s reliance omedical evidence
indicating a claimant is exaggerating his or her symptoitsaa clear and convincing reason
dismunting a claimant’s subjectivgraptom testimonySee Hamilton v. Comm’r, Soc. Sec.
Admin, 368 Fed.Appx. 724, 726 (9th Cir. 2010) (citihgnapetyan242 F.3d at 1148Here, the
ALJ noted both Dr. Wheeler and Bowesdocumented evidence of symptom ecegaggeration
during Plaintiff'sclinical interviewand mental status examinatioAR 387, 404The ALJ also

noted that, despite complaints of back p&iaintiff's x-rays were negativyetraight leg raise test

nony
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were negativeand Plaintiff demonstrated normal sensation and gait. AR80513 These were
specific, clear, and convincing reasons for discounting Plaintifitsnteny

Second, the ALJ noted Plaintiff had failed “to consistently take medicatdmsthelpful in
managing [her] symptoms.” AR 2When evaluating a claimasttestimony concerning the

severity of their symptoms, tl_J may properly consider “unexplained or inadequately expla

failure[s] to seek treatment or to follow a prescribed course of traatr@enolen80 F.3d at 1284.

See also Fair v. BoweB85 F.2d 597, 6084 (9th Cir. 1989)Here, the ALJ documensveral
instances where Plaintiff failed to follow treatment recommendaiiociading her decision to
taper off medications without medical consultation in order to try a éiftenedicatiopher
reports that medications were effective despite records indicagngashbeen out of medication
for monthsand hefrfailure to attend follow up appointmemsth her primary care provider or thg
clinicianwho regulatedher prescriptions. AR 432, 529, 6 Maintiff argues the ALdonetheless
erred by failingo follow the requirements &SR 967p.? Specifically, Plaintiff argues the ALJ
could not discount her subjective symptom testimony due to a failure to fokserired
treatment unless the Alfis st considersvhether and to what extent Plaintiff had an explanatiof

her failure to consistently take her medication. However, SSR@&licates:

2 Plaintiff argues the ALJ was required to follow the requirements of SSR 188y r
than SSR 96-7p. However, SSR 316s effective date was approximately two years after thq
date of the ALJ’s decisioiteeSSR 163p, available at2016 WL 1119029. The changes to
Social Security Administration practice articulated in SSEBA@&ould not apply to the ALJ
decision at issue before this court. 42 U.S.C. 8§ 405 does not contain any express authori;
from Congress allowing the Commissioner to engage in retroactive rulemakm@owen v.
Georgetown Univ. Hospl88 U.S. 204, 214-215 & n.3 (198&arner v. Colvin 626 Fed.AppxX.
699, 701 (9th Cir. 2015%ee also Portlock v. Barnha208 F.Supp.2d 451, 456 (D. Del. June
24, 2002) (holding the application of a recently-revised SSR to an applicant’s pendingrcla
appeal would constitutenampermissible retroactive application of an agency raiéng

ined

\1%4
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ration

Bowen 488 U.S. at 224).
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the adjudicator must not draw any inferences about an individual's symptdms a
their functional effec from a failure to seek or pursue regular medical treatment
without first considering any explanatiotimat the individual may provide, or other
information in the case recordhat may explain infrequent or irregular medical
visits or failure to seek medical treatment.
SSR 967p,available at1996 WL 374186 (emphasis added). Here, Plaintiff has not pointed t
explanation offered in testimony or in the medical record as to Plafaffures to consistently
take medication or pursue treatmelnt.fact, in reviewing the medical evidence, #lg] noted
Plaintiff reportedo her providers she was experienamegor minimal side effects from her
medicationsdespite reporting significant benefiteeAR 339, 432526-31. To the extent these
medicationsvere ineffective or did produce side effects, these medical recordeditsaie
Plaintiff's medications or doses were changed to effectively accoolai® these issueSeeAR
339, 432, 52@1. The ALJ did not err by relying on Plaintiff's failure to folldreatment
recommendations in order to discount her testimony.

Third, the ALJ noted Plaintiff's symptoms were exacerbated primduiyto external
stressors such as “family stress and her romantic relationshipf’ iaan her medically
determinable ippairments. AR 24. This is a clear and convincing reason for discounting a
claimant’s subjective symptom testimoiBgee Bruton v. Massanaé68 F.3d 824, 828 (9th Cir.
2001) (noting the fact a claimant stopped working due to being laid offf thiredudo his
injuries, was a clear and convincing reason for discounting the claimatitisdey); Wright v.
Colvin, 2014 WL 3729142, at5:6 (E.D. Wash. July 25, 2014) (noting the ALJ properly
discounted a claimant’s testimony concerning her mental impasmdren the record revealed
her symptoms were the result of “situational stressors and not reeldted[mental]

impairment8). Further, the ALJ supports this finding with substantial evidence in the r@dezd,

ALJ cited to records indicating Plaintiffs/mptoms werexacerbated bgfifficulties in her

D any
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relationship with her boyfriend and her immediate family. AR 347, 358,1365ALJcould
properly rely on this evidence to discount the severity of Plaintiffigdtions, and the ALJ did n(

err by doingso here.

Finally, the ALJ states Plaintiff's activities of daily living contradict alkegations. AR 25.

However, the ALJ simply listgarious activities of daily living without explaining how and to
what extent these activities contradict Plaintiff's testimony, or whetbsetactivities are
transferable to a work setting. AR Zfe ALJ’s failure to explain how these activities actually
contradict Plaintiff's testimony was error. However, becaliseAlLJ had other specific, clear, af
convincing reasas for discounting Plaintiff's testimony, any error is harmless, as it is
“‘inconsequential to the ultimate nondisability determinatidalina, 674 F.3cat1117.

M. Whether the ALJ Provided Germane Reasons for Rejecting the Lay S\liniglence
in the Record

In the Ninth Circuit, lay witness testimony is competent evidence amhtt be
disregarded without commenBrtuce v. Astrugs57 F.3d 1113, 1115 (9th Cir. 2009u6ting
Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996ke als®0 C.F.R. § 404.1413(d), SSR
06-03p, 2006 WL 2329939 at *2. However, an ALJ may discredit a lay witness’ tegtiwith
specific reasons “germane to each witneBsute,557 F.3d at 1115furner v. Comm’r of Soc.
Sec.613 F.3d 1217, 1224 (9th Cir. 2010).

Here, the ALJ onsidered the third party statement of Plaintiff's mother, Debbide&ny
AR 251-58.Ms. Snyder reported Plaintiff experienced concentration issueb vdsalted in her
not completing tasks she started. AR 256. Ms. Snyder also reported FHauhtifeersocially
withdrawn, and engaged primarily in tasks involving interaction with thingslifrg, coloring,

puzzles, computer games, watching TV), rather than friends and farRil5856. The ALJ gave

Ms. Snyder’s testimony some weight, as it was consigtigémtPlaintiff's treatment record. AR 27.

nd
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The ALJ also noted the RFC finding accommodated the symptoms and dinstits. Snyder
described in her report. AR 27.

Plaintiff argues, in a conclusory fashion, that the RFC finding does camtiiatcfor all of

the limitations testified to by Ms. Snydétowever, Plaintiff fails to articulate how Ms. Snyder’s

testimony concerning Plaintiff's difficulties in concentration and $aaiaraction are actually
inconsistent with the ALJ’s restriction to: “unskilled work with simple t#jpe tasks, rare
changes in the work setting; rare judgment or decisiaking; no interaction with the general
public as part of job duties; and only occasional superficial interacttbrcavworkers, dealing
with things rather thapeople.” AR 1920. Further, as Plaintiff concededs. Snyder’s descriptiof
of Plaintiff's symptoms appears to be consistent with the moderate limstamned to by Dr.
Neims, Dr. Wheeler, Dr. Krueger, and Dr. Bowes, AR 326, 33988330203. SeeDkt. 15, p.
10. As discussed above in Section |, the ALJ properly evaluated the inggligan evidence and
articulated a RFC finding consistent with the medical opinions. Becaaigd-0 finding accounts
for Ms. Snyder’s testimony, there is no error for@wart to review.

V. Whether théNew Evidence Submitted to the Appeals Council but Not Included in
Administrative Record Supports Reversal of the ALJ’'s Decision

Plaintiff argues the Court should review additional medical evidence sgabna, but not
considered by, the Appeals Council. Dkt. 13, pfi09The additional evidence consists of a
physical evaluation performed by rheumatologist Yun Choe, M.D., on June 4, 20143, [Bkth1
1. The Appeals Council reviewed the new submission, but elected ocomsider the evidence of
include it in the Administrative Record:

We also looked at medical records from . .. Olympia Arthritis MedicaleCent

from May 14, 2014 to June 4, 2014 (8 pages). The Administrative Law Judge

decided your case through May 9, 2014. This new information is about arteger ti

Therefore it does not affect the decision about whether you were disabileoiigg
on or before May 9, 2014.

—

b

the
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AR 2. Plaintiff, citing Brewes v. Comm’r of SS882 F.3d 1157 (9th Cir. 2012)gues that the
ALJ’s failure to consider this evidenoenders his determination Plaintiff did not have the sevg
impairment of fiboromyalgia, as well as the ALJ’s evaluation of Plaisitiéfstimony, unsupported
by substantial evidence.

“The Commissioner's regulatiopgrmit claimants to submit new and material evidenc
the Appeals Council and require the Council to consider that evidence imideigrwhether to
review the ALJ's decision, so long as the evidence relates to the pedotefore the ALJ's
decisian.” Brewes 682 F.3d at 116Ziting 20 C.F.R. § 404.970(b). When the Appeals Counci
considers the evidence in denying review of the ALJ’s decision, “theemielence is part of the
administrative record, which the district conmistconsider in determing whether [or not] the
Commissioner’s decision is supported by substantial evidelodcat 115960 (emphasis added).

Here, the Appeals Council evaluated the megdicalevidence, determined the evidence was n

bre

R (0]

ot

relevant to Plaintiff's application for disability benefits as it did not edlatthe period at issue, and

thus did not “consider” the evidence in evaluating the ALJ’s decision aid@cthe evidence in th
Administrative Record. This is distinct from a situation where the AppealscCoonsders the
newly submitted evidence, yet finds the evidence does not provide &basianging the ALJ’s
decision.See idat 116263. Under tlse circumstances, the Court would have authority to
consider the evidence submitted to the Appeals Coundletiermine whether, in light of the
record as a whole, the ALJ’s decision was supported by substantethewidnd was free of lega
error.” Taylorv. Comm’r of Soc. Sec. Admifi59 F.3dl228,1231 (9th Cir. 2011{citing Ramirez
v. Shalala8 F.3d 1449145154 (9th Cir. 1993).

Here, however, the Appeals Council did not “consider” this evidence. “Conssdetérm

of art in this context. For example, in the Notice of Appeals Council AdtienCouncil explicitly

e
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“considered the reasons [Plaintiffsdigree[d] with the decision and the additional evidence lis
on the enclosed Order of Appeals Council” AR 2. On the list of additionalsattkvidence,
several new records were identified and incorporated into the adminetedind. AR 5In
contrast, the Council “looked at” the June 4, 2014 medical evidence from Dr. Choeusnaldtfo
concerned a later period in time than Plaintiff's disability applicadéh2. The Appeals Council
conducted a threshold evaluation to determine whether the evidascelevant, but did not
“consider” the additional medical evidence on the merits.

The cas&nipe v. Colvin 2015 WL 9480026, *% (D. Or. 2015), presented an identical
situation. InKnipe, Plaintiff submitted a postearing psychologist’s report and opinion to the
Appeals Councilld. at *5. As in this case, the Appeals Council “looked at” the psychological
evaluation and declined to include it in the record, as it was “abogral&e” than the ALJ’s
decisionld. at *5. As Plaintiff does here, Knipted Brewego the District Court for the
proposition that the Appeals Council “considered” the evidence becausekied at” the
evidence.

The undersigned agrees with eipecourt’s resolution of this issuBrewess
distinguishable, as the Appeals CounciBrewes‘considered the additional evidence” and
explicitly made it part of the recorBrewes 682 F.3d at 1161. In this case, by contrast, the
Appeals Council “looked at” DChoe’sopinion but determined the evidence did not relate to
period under review. Thus, the Appeals Council did not “considerCBwoe’sopinion, and the

evaluation “did not become part of the record that the Court must, asea ofi¢aw, consider

ted

the
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when determining if substantial evidence supports the deniahefitse” Knipe, 2015 WL
9480026, at *5°

The only way this Court may consider the evidence submitted to, but not coth&igetiee
Appeals Council is through “Sentence Six” of 42 U.S.C. § 405(g). Under Sentenaec8uxt
may remand a case “upon a iy that there is new evidence which is material and that thel
good cause for the failure to incorporate such evidence into the recqodon proceeding.” 42
U.S.C. § 405(g)See Melkonyan v. Sullivah11 S.Ct. 2157, 2164, 501 U.S. 89 (1991)tridis
Courts within the Ninth Circuit use Sentence Six “as the proper vebrcklfiressing an Appeal

Council’'s improper belief that a medical opinion concerned a time befofd e decision.”

Knipe, 2015 WL 9480026, at *6, n. %ee also Winland v.dlvin, 2014 WL 4187212, at *4 (W.D,.

Wash. 2014).

However, Plaintiff did not raise a Sentence Six argunmeimér opening or reply brighor
did Plaintiff request relief under Sentence Six. Furtimedetermining whether Sentence Six
remand is appropate “the court examines both whether the new evidence is material &b#itgli
determination and whether a claimant has shown good cause for hdledgof@resent the new
evidence to the ALJ earlietMayes v. Massanar276 F.3d 453, 462 (9th Cir0Q1).

Plaintiff has failed to demonstrate h@w. Choe’s reporis “material”’ for purposes of
eitherBrewesor Sentence Sixthough the ALJ did not find Plaintiff's fiboromyalgia to be a seve
impairment because the medical records did not satisfy theesgents of SSR 12p (available

at2012 WL 3104869), the ALJ nonetheless indicaterl“considered all of the claimant’s

% The Court also notes the Ninth Circuit has recently held that where “evidencétsdlimnthe
Appeals Council post-dated the ALJ’s decision,” the Appeals Council could properly eicly
from the Administrative RecordVhitten v. Colvin642 F. App'x 710, 713 (9th Cir. 2016)

eis
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symptoms and limitations regardless of whether they are the reseltet or noisevere
impairments.” AR 18. The ALJ also discudd@laintiff's testimony concerning her fiboromyalgia
symptoms later in the written decision. AR 20.RlI#, however, has failed to show any new of
additional limitations arising from Dr. Choe’s report which were notdlyeonsidered by the
ALJ, nor hasPlaintiff demonstrated how Dr. Choe’s diagnosifilmiomyalgia undermines the
ALJ’s evaluation of Plaintiff's testimony. For exampRaintiff has not articulated how Dr.
Choe’s opinion would call into question the Ad finding that Plaintiff failed tacomply withher
mental healtlireatment recommendations, or that several providers indicated Plaastif
exaggerating henental healtlsymptoms.

Because Plaintiff did not request relief under Sentence Six, or othesatisfy the
requirements for tef under Sentence Six, the Court cannot consider Dr. Choe’s report in
evaluating whether the ALJ’s decision was supported by substantiahegid

CONCLUSION

Based on the above stated reasons and the relevant record, the undtensigieel ALJ

properly concluded Plaintiff was not disabled. Therefore, the Court otiemnatter be affirmed

pursuant to sentence four of 42 U.S.C. § 405(g). Judgment should be for Defendant and the case

should be closed.
Datedthis 20thday ofJanuary, 2017.

o (i

David W. Christel
United States Magistrate Judge
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