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7 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

8 AT TACOMA

9
10 JACOB MCGREEVEY, CASE NO. 3:16-cv-05339-RJB
11 Plaintiff, ORDER ON DEFENDANT’'S FRCP

12(B)(1) MOTION TO DISMISS FOR
12 V. LACK OF SUBJECT MATTER
JURISDICTION

13 PHH MORTGAGE CORPORATION,
14 Defendant.
15 THIS MATTER comes before the Court Befendant PHH Mortgage Corporation’s
16 || FRCP 12(b)(1) Motion to Dismiss for Lack of Sebj Matter JurisdictiorDkt. 7. The Court has
17| considered the pleadings filedsnpport of and in opposition the motion and the remainder pf
18 | the file herein. Dkts. 1, 9, 11.
19 THE COMPLAINT
20 The alleged facts relevant to Defendamistion are straightforward. The Complaint
21| alleges that Plaintiffefinanced a mortgage loan witfefendant, through its trustee, on
22| December 6, 2006, when Plaintiff agreed to paydeat, plus interest, not later than January (1,
23| 2037. Dkt. 1 at 117-9. Plaintiff was called tdiae military service in Iraq on May 18, 2009, and
24| released from duty on July 21, 2014. at 10. Before leaving, Plaintiff requested that
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Defendant adjust his mortgage interest rate “pursuant to the Service Mesit}eZs/[l Relief
Act (“SCRA").” Id. at 111. Defendant began foreclasproceedings on Plaintiff's home on
January 16, 2009, and again while Piiffinvas actively deployed, on May 18, 2014. at{12,
13. After Plaintiff returned homége informed Defendant of hi&tive service red requested an
opportunity to refinanceyhich Defendant ignoredd. atf14. Defendant’s trustee foreclosed
the mortgage loan on September 1, 2010, and sold the home on April 21, 2011.

Plaintiff alleges two claims under the SCRAaiRtiff's First Claim for Relief, Dkt. 1 at
1916-19, alleges a violation of “50 U.S.C. Agb33(b)(2)—Failure tproperly implement the
protection of the SCRA$|c],” on the basis that “despiteceiving prompt notification of
Plaintiff's recall to active military duty and degiment to Irag,” Defendant did not apply a 69
interest rate adjustment that was “effective athefdate the service member is called to milit
service.”ld. at 1117, 18. For the violation of 50 U.SApp. § 533(b)(2), Plaintiff seeks actual
punitive, and consequential damages, as well as interest, costs, and attorndyd&fk9 and
p. 6 at 1.

The Second Claim for Relief, Dkt. 1%20-24, alleges that Bandant violated 50
U.S.C. 8§ 533(c), by foreclosing on Plaintiff's hoohgring or within nine months of Plaintiff's
military service, without Plaintiff's written agement or a court order authorizing the actidn.
at 11121, 22See idat 714.

STANDARD FOR MOTION TO DISMISS

The parties agree that Defendant’s motion sonilis for lack of subpt jurisdiction, brought
under Fed. R. Civ. P. 12(b)(1), igaial challenge to the Complaint. Dkts. 7 at 3; 9 at 2. “In
facial attack, the challenger adsehat the allegations contathin a complaint are insufficient

on their face to invoke federal jurisdictiorsafe Air for Everyone v. Meye873 F.3d 1035,

ary

1039 (9th Cir. 2004).

ORDER ON DEFENDANT’S FRCP 12(B)(1)
MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION- 2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

DISCUSSION

Originally codified in 1940 as the Soldiers’ and Sailors’ Civil Relief Act, the
Servicemembers Civil Relief Act (“SCRAI$ purposed with extending protections to
servicemembers by “provid[indgdr the temporary suspensionjatlicial and administrative
proceedings that may adversely affect . rvisemembers during their military service.” 50
U.S.C. § 3902 Among the enumerated protections, veharservicemember incurs mortgage
loan debt prior to military service, the SCRA piots interest rates of mortgage loans to exc
six percent during or within one year of military service. § 38&Merly codified a®0 U.S.C.
App. 8 527. The SCRA also provides that wheservicemember owns property secured by 3
mortgage originated prior to military service, except with a court order or the servicemem
written permission, foreclosure is not permitteithun one year of military service. 8 3953(c),
formerly codified a0 U.S.C. App. 8§ 533(c).

Effective as of September 2010, when Defent allegedly foreoked on Plaintiff's

mortgage loan, subsection (d) of 8 3953 is recited as follows:

(d) Penalties

(1) Misdemeanor.—A person who knowingly makes or causes to made a s§
foreclosure, or seizure pfoperty that is prohibitedy subsection (c), or who
knowingly attempts to do so, shall be fined . . . or imprisoned for not more tlj
one year, or both.

(2) Preservation of other remedies.—Theeeies and rights provided under th

section are in addition t@nd do not preclude anymedy for wrongful conversion

otherwise applicablander law to the person ataing relief under this section,
including consequentiaind punitive damages.

! Formerly known as 50 U.S.C. App. § 502. Pesii@pding to Plaintiff's confusion as 1
the First Claim for Reliefsee belowis the recent editorial rexdsification and renumbering of

ped

pber’'s

=

€,

nan

is

(0]

the SCRA.
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Oct. 17, 1940, ch. 888, title 11, 8303, as added Pub. L. 108-189, §1, Dec. 191 PDR3at.

2847; amended Pub. L. 110-289, div. B, title Il, 82203(a), July 30, 2008, 122 Stat. 2849

Effective October 13, 2010, Congress modifiegltitie of subsectiof(d) Penalties” to
“Misdemeanor,” with subsection (d)(1) remaining intddt.as amendedPub. L. 111-275, title
[, 8303(b)(4), Oct. 13, 2010, 124 Stat. 2878. Subsedd)(2) was stricken from § 3953, but
identical language was added as 8§ 4048 wwéw title, “Title MIl—Civil Remedies.”Id. Title
VIl also includes two other sections: § 4041, whachhorizes the Attorney General to enforge
the SCRA, and § 4042, the provision at issuackvhllows “any person aggrieved by a violation
of this chapter . . . in a civil #on” to seek equitable, declaragpand monetary relief, as well as

costs and attorney fees. 88 4041, 4@dBnerly codified a®0 U.S.C. App. 88 597 and 597b.

Defendant argues that the Court lackbject matter because § 4042, which creates a

private right of action, was not in effeat September 2010, when Defendant allegedly

foreclosed on Plaintiff's mortgge loan. Dkt. 7 at 4. Defendaatgues that § 4042 should not|be
retroactive, based on thiree-part test found ibhandgraf v. USI Film Products611 U.S. 244
(1944). As applied here, Defendamintends that (1) Congressldiot expressly state the reach
of § 4042, (2) applying 8 4042 retraaely would have an “impermasible retroactive effect” gn

Defendant, by broadening Defemdffa civil liabilities, and (3) the presumption agaipst

retroactivity applies, because of the absencangf Congressional intent that § 4042 should be

retroactive. Dkts. 7 at 6-10, 11 at 3-6.

Plaintiff apparently conceddbkat the private ght of action createy § 4042 was not in

effect at the relevant time, b&aintiff argues that, for both claims, there existed an implied

private right of action. Dkt. 9 at 4-7. Plaintiffsal opines that Defendant’s motion refers to facts

beyond the Complaint, and to te&tent Plaintiff is correct, thCourt has ignored Defendant’s
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“statements of fact,” for example, where Defemdaakes the naked assertion that Plaintiff
not inform Defendant of his military deploymeld. at 2, 3; Dkt. 7 at 4SeeDkt. 1 at 1111, 18.

(1) Eirst Claim for Relief, 50 U.S.C. § 89(b)(2) (f/k/a 50 U.S.C. App. 8 533(b)(2))

The Complaint alleges a vation of 50 U.S.C. App. 8 533(b)(2) of the SCRA. The
SCRA is now codified at 50 U.S.C. § 39€Xlseq.following its editorial reclassification and
renumbering from 50 U.S.C. App. 8 58tlseq The Court assumes that Plaintiff intended to |
the updated enumeration for 50 U.S.C. App38(6)(2), which is 50 U.S.C. § 3953(b)(2).
However, even by making that assumption, the Complaint does not allege a possible bas
relief requested, “a finding that DefendaiitHP violated the [SCRA], 50 U.S.C. App. 8
533(b)(2).” Dkt. 1 at p. 6, 8 1.e8tion § 3953(b)(2) makes no mention of limits on interest ra
which is the gravamen of the claiid. at 1116-19. It may be thRtaintiff intended to allege a
violation of 50 U.S.C. § 3937, btlte Court should not engagelé@gal gymnastics to decipher
Plaintiff's claim, which must be short and plain statement statinglausiblebasisfor relief.
Fed. R. Civ. P. 8(a)(2Bell Atlantic Corp. v. Twomb\.27 S. Ct. 1955, 1964-65 (2007)(intert
citations omitted).

The First Claim for Relief should be dismidsegithout prejudice fofailure to state a
claim, but Plaintiff should be giveeave to amend the claim on or beffenday, September
26, 2016. Omar v. Sea-Land Serv., In813 F.2d 986, 991 (9th Cir. 1987). Because the clai
should be dismissed, the Court does not reaclssie of whether the ipate right of action
created by § 4042 should apply retctvely to this claim, so Defendant’s motion is denied
without prejudice as to this claim.

(2) Second Claim for Relief, 50 U.S.C. 8 3953(c) (f&rU.S.C. App. 8 533(c))

The only Court within this circuit to addreafiether the private righdf action created b

did

se

is for the

Ites,

nal

M

§ 4042 should apply retactively to 8§ 3953(c) iSiri v. HSBC Bank USA8 F. Supp. 3d 1147
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1151-52 (D. Nev. 2015). IGiri, which held that § 4042 shoufdt apply retroactively to §
3953(c), the Court applied thendgrafcase and distinguished a Fou@iicuit case that applie
8 4042 retroactively to a differeBCRA provision that similarlprohibits foreclosure on liens
during or soon after military servicéordon v. Pete's Auto Serv. of Denbigh, 1687 F.3d 454
458 (4th Cir. 2011)See8§ 3958 formerly codified a$0 U.S.C. App. § 537.
ThelLandgraftest has been relied upon for decates more recently the Supreme Co
has concisely summarized it:
We first look to “whether Congress has eegsly prescribed the statute's proper reach
Landgraf, supraat 280, 114 S.Ct. 1483, and in the absence of language as helpful
we try to draw a comparably firm conslan about the temporatach specifically
intended by applying “our normal rules of constructidrridh v. Murphy521 U.S. 320,
326, 117 S.Ct. 2059, 138 L.Ed.2d 481 (1997). If gifdrt fails, we ask whether applyit
the statute to the pans objecting would haveratroactive consequence in the disfavd
sense of “affecting substangivights, lialdities, or duties [on the basis of] conduct
arising before [its] enactment,’andgraf, supraat 278, 114 S.Ct. 1483.
Fernandez-Vargas v. Gonzalégl8 U.S. 30, 37-38 (2006). If agpig the statute would have
retroactive effect, “we then apply the presumptagainst retroactivity by construing the statu
as inapplicable,” in the absence aflear intent by Congress to the contrady If not, “the court
must “’give effect to Congrss's latest enactmentGordon 637 F.3d at 458, quotirgjaut v.
Spendthrift Farm, In¢514 U.S. 211, 227 (1995).
Applied here, Plaintiff appears to concede finst step, because Plaintiff does not arg
that Congress prescribed thad®2 be applied retroactively toe SCRA generally or to § 395
specifically. This conclusion is supported ®yri andGordon However, this Court respectfully
differs with theGiri court about the nextegh, and concludes that as to § 3953, § 4042 does

have a “genuinely retroactive effect,” becatis#oes not attach new legal consequences to

events preceding its enactment. TH4042 applies retroactively to § 3953.

[oX
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The legislative history of the SCRA does not show a substanpansion of the legal
consequences against Defendant for viotag 3953. Since its enactment, the SCRA has
shielded servicemembers from the enforceméhéns against them during and immediately
after military service. Oct. 17, 1940, ch. 888e Ill, 88301-303, 54 Stat 1148. After major
revisions in 2003, and prior to the enactinef § 4042 on October 13, 2010, § 3953 then
included subsection (d)(2), which provides thatdtatute shall not “be cotmsed to preclude or
limit any remedy otherwise available under otlagv, including consequential and punitive
damages,” a provision that was presdraéier the October 13, 2010 chandg®seS 4043. By the
plain terms of then-effective subsien (d)(2), Defendant was on notiatleastof the
possibility, if not the likelihood, of a private caus&action for violations of § 3953. As
Defendant acknowledges, some courts impliedlat of action for violabns of § 3953 prior to
the addition of § 4042, so § 4042 only masgplieit what was previously implicitMoll, et al.
Therefore, 8 4042 neither creates new legakequences nor broadeDefendant’s civil
liabilities.

Underlying courts’ analysis of whether a nstatute creates new legal consequences
the consideration of whether applying the statetroactively offends Is&c notions of fairness
to the opposing party. In this case, it does notebdant does not argueatht had no awareneg
of the possibility of aril liability for vi olating § 3953 at the time that Defendant foreclosed ¢
Plaintiff's mortgage loan. Eveithe SCRA did not explicitlyprovide a private right of action,
the SCRA explicitly prohibited foreclosure ah absent servicemember’s mortgage loan, an
other statutes effective at the time—both state federal—imposed civil liability for wrongful
foreclosureSee, e.gDeed of Trust Act, RCW 61.2dt seq. RCW Washington Consumer

Protection Act, RCW 19.86.020, Fédebt Collection Practices Act, 18 U.S.C. § 1692f. The
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possibility of defending against wrongful foredlos in violation of § 3953 should not surprise

Defendant, nor does it appear unfair.
Given the structure of § 3953 at the time @& tbreclosure, other case law that implied
cause of action under that sectiangd other existing state and feddasvs effective at the time,

there at least existed the poskpj if not the likelihood, that violating th€ 3953 could result i

civil liability. Therefore, 8 4042 deenot attach new legal conseques to events preceding it$

enactment and does not have a genuinely reik@aeffect as to § 3953. Section 4042 should
applied retroactively to give PHiff a private cause of actionff®efendant’s alleged violation
of § 3953. Defendant’s motion should be @ehas to the Second Claim for Relief.

** x

Therefore, it is hereb@RDERED that Defendant’s FRCP 12(b)(1) Motion to Dismis
for Lack of Subject Mattedurisdiction (Dkt. 7) is:

DENIED WITHOUT PREJUDICE a0 Plaintiff's First Claim for Relief. However, the
Courtsua sponttHiEREBY DISMISSES the claim for failute state a claim. Plaintiff may file
an amended complaint, if any, on or befSeptember 26, 2016.

DENIED as to Plaintiff'sSecond Claim for Relief.

The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearingro seat said party’sast known address.

Dated this 16 day of September, 2016.

fR oI e

ROBERT J. BRYAN
United States District Judge
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