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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JACOB MCGREEVEY, CASE NO. 3:16-cv-05339-RJB
Plaintiff, ORDER ON DEFENDANT
NORTHWEST TRUSTEE
V. SERVICES, INCS FED. R. CIV. P.

12(B)(6) MOTION TO DISMISS
PHH MORTGAGE CORPORATION,
and NORTHWEST TRUSTEE
SERVICES, INC.,

Defendants.

This matter comes before the Court on Defemdéorthwest Trustee Services, Inc.s Fg
R. Civ. P. 12(b)(6) Motion to Dismiss. DKit6. Defendant PHH Magage Corporation has
joined Defendant Northwest Trustee. Dkt. 19e Tourt has considered the pleadings filed in
support of and in opposition to the moticarsd the file herein. Dkts. 17, 18, 21, 23.

BACKGROUND

The First Amended Complaint alleges thatiRtiff refinanced a home mortgage loan

with Defendant PHH Mortgage on December 6, 2008) Riaintiff agreeing to pay the debt a

d.

loan interest not later thalanuary 1, 2037. Dkt. 13 at §11. Rtdf was allegedly recalled to
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active military service in the United States Marine Corps on May 18, 20CG8.110. Plaintiff
allegedly notified Defendant PHH Mortgageha$ active duty prior to his departutd. at 712,

13. Defendant Northwest Trustee, as trutde®efendant PHH Mortgage, allegedly began

foreclosure proceedings on the Subject Property prior to Plaiatifive service, on January 16

2009, and again during Plaintiféstive service, on May 18, 201@. atf{ 14, 15.
On July 21, 2010, the First Amended Complaileges, Plaintiff was released from

active service, after which Plaintiff informed ooeboth of the defendants of his service and

requested an opportunity to refinance his homegage loan, a request that was ignored. DKt.

13 at16. It is alleged that Defielant Northwest Trustee foresked on the mortgage on Augus
20, 2010 and sold the Subject Property on April 21, 2@l §18.See Dkt. 1 at 715.

According to Plaintiffs Response, Pléihwas on active duty from March 12, 2011 to
April 17, 2012. Dkt. 17 at 9. It is unclear why Plaintiff raises this faclegation for the first
time in Plaintiffs Response, not in the Fifshended Complaint. Defendant Northwest Trustg
acknowledges the addition of the new fact, Dkt. 18 at FN 4, and because, as Defendant
Northwest Trustee correctly points out,“nailiy records are . . . matters of public recaoddit 2
(internal quotations omitted), the Court will coraidhis new fact along with the First Amend
Complaint.

Plaintiff filed a complaint against Defdant PHH Mortgage on May 6, 2016. Dkt. 1.
Ruling on a Defendant PHH Mortgages FRCP )@A(pbMotion to Dismiss for Lack of Subject
Matter Jurisdiction, the Courtgtnissed Count One of the origicomplaint. Dkt. 12. Count
Two, which was not dismissed, is now allegeth&ssole cause of action in the First Amendg
Complaint, which also names Northwest Trustea defendant. Dkt. 13 at 114, 8. The First

Amended Complaint alleges that both defendainiated the Servicemembers Civil Relief Ag
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(SCRA) for the sale, foreclosuray, seizure of the Subject Prapeexecuted during or within
nine months of Plaiiffs active serviceld. at 1121-23, 225ce 50 U.S.C.8 3953(c).

STANDARD FOR MOTION TODISMISS AND THE SCRA

A. Standard for a Fed. R. Civ. P. 12(b)(6) motion to dismiss.

Fed. R. Civ. P. 12(b) motions to dismiss n@ybased on either thack of a cognizable
legal theory or the absence of sufficiéantts alleged under agnizable legal theoryBalistreri
v. Pacifica Police Department, 901 F.2d 696, 699 {oCir. 1990). Material allegations are take
as admitted and the complaint is construed in the plaintiff's f&eorston v. Roberts, 717 F.2d
1295 (9" Cir. 1983).“While a complatrattacked by a Rule 12(b)(fotion to dismiss does not
need detailed factual allegations, a plaintiff's cdtlign to provide the grounds of his entitleme
to relief requires more than labels and conclusi@amd a formulaic recitation of the elements
a cause of action will not d&&l Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1964-65
(2007)(internal citations omitted).‘Factual allegas must be enough to raise a right to relief

above the speculative level, on msumption that all the allegat®in the complaint are true

ent

of

(even if doubtful in fact)ld. at 1965. Plaintiffs mustllege“enough facts to state a claim to relief

that is plausible on its fac&d. at 1974.
B. The SCRA.
The stated purpose of the SCRA is twofdh): to“enable [servicemembers] to devote

their entire energy to the defense needs oNga#on; and (2) to‘provide for the temporary

suspension of judicial and administrative procegsdiand transactions that may adversely affect

the civil rights of servicemembers during theiilitary service’50 U.S.C. § 3902."Military
service for a member of the Marine Corpséms . . . active duty[.] § 3911(2). Among other

protections of the SCRA, the SCRrvalidates the“sale, foreclosuia, seizure of property . . .

—
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made during, or within one yéaafter the period of the sevicemeer®military service[,] excep
with a court order or with the servicemembwititten permission. 8 3953(c). Parties aggrievs
by violations of § 3953 or other portions 0€tBCRA may bring a prate right of action to
recover equitable or declarataslief, monetary damages, andtsy including attorney fees. 8§
4042. The SCRA does not have a statute of limitations provision, but‘the period of a
servicemembers military service may not be uniedd in computing any period limited by law,
regulation, or order for the inging of any action or procdag in a court[.] 8 3936.
DISCUSSION
A. Defendant Northwest Trustee.

The primary issue raised by Defendant Northwest Trustees motion is what statute
limitations should apply. The p#&s agree that the SCRA hasexpress statute of limitations.
When federal law is silent as to the statutéroitations, courts look tthe state statute‘most
closely analogoudReed v. Transportation Union, 488 U.S. 391, 323 (1989). However, becau
sltate legislatures do not devise their limitatiggesiods with national intest in mind . . . itis
the duty of the federal courts to assure thatimportance of state law will not frustrate or
interfere with the implementation of national policils” Thus,{a] closef circumscribed [and]
narrow exception to the general rul€ existeewehapplying a state limiians period‘would only
stymie the policies underlying thederal cause of action . . . would be at odds with the
purpose of or operation of federal substantive lMv&ar Seel Co. v. Thomas, 515 U.S. 29, 34+
35 (1995). Declining to follow atate period of limitations idone‘only when a rule from

elsewhere in federal law cleagyovides a closer analogy tharaélable state states, and wher

! The SCRA formerly prohibited sale, foreslre, or seizure within nine months, 126
Stat. 1208, Pub. L. 112154, 8710, Aug. 6, 2012, butivehet nine month or one year timeline

d

applies does not alter the outcome.
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the federal policies at stake and the practicaldfdgigation make that rule a significantly mor

appropriate vehicle for interstitial lawmakingl’ at 35 (internal quotations and citations

omitted).
Applying this standard, the Washington SeevMembers Civil Relief Act, RCW 38.42
et seq., by its express intent, is i@ obviously the most closebnalogous state statute to the

SCRA.Se RCW 38.42.120 ({a] violation of #8a[SCRA] is a violation ofhis chapter). Howevef

the Washington Service Members CiRRelief Act has no period of limitationsge RCW
38.42.090, so the Court must look elsewhere for atbgous state statute, if any, that does n
frustrate or interfere witthe purpose of the SCRA.

As mentioned in the Order on Defendant<HR12(b)(1) Motion to Dismiss, Dkt. 12 af
7, civil liability may be incurred for wrongfdbreclosure under the Washington Consumer
Protection Act (CPA), RCW 19.88 seg., and the Deed of Trust Act (DTA), RCW 61 @4seq.
See generally, e.g., Bain v. Metropolitan Mort. Group, Inc., 175 Wn.2d 83 (2012). The CPA
imposes a four year statute of limitations,ilelthe DTA imposes a two year statute of
limitations. RCW 19.86.120; R@ 61.24.127(2)(a). If the Courssumes: (1) the sale of the
Subject Property on April 1, 2019ge § 3953(c); (2) Plaintiffs actie duty service, from March
12, 2011 to April 17, 2012, which tolled tetatute of limitations for 404 daysee § 3936; and
(3) the filing of the original complaint on May 6, 2016, then Plaintiffs claim, filed prior to M
19, 2016, is timely under the CPA. If the DTA, tlo¢ CPA, applies, assuming the above fac
would bar the claim by almost two yeabgcause it was filed after May 20, 2014.

Both the CPA and the DTA are closelyatogous to the SCRA. Expressly providing a
private action for consumers as recourse for unfair or deceptive trade and commerce pra

the CPA'reveals the Legislatures intenfpimtect the public and foster fair and honest

ot

IS

ctices,
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competition’Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 784
(1986); RCW 19.86.020 and .140. Similarly, the SGiRes a specific type of consumer,
servicemembers, a private right of actiomptotect themselves against unfair practices,
including,inter alia, the sale, foreclosure, or seizamfea home during or soon after active
service. 883953, 4042. The DTA allows consumer-lveers to enjoin a foreclosure sale and
seek damages for unlawful foreclosurejahparallels the SCRASs protections for
servicemembers. RCW 61.24.025 and .127; 883953, 40¢@n@&iese similarities, neither the|
CPA nor the DTA frustrates or interes with the purpose of the SCRA.
Because both the CPA and the DTA are clps@lalogous to the SCRA, the Court muj
choose between the two. The Washington SeMiembers Civil Relief Act, the state law
analogue to the SCRA, instructetact to‘be construed liberakp as to provide fairness and ¢

substantial justice to service members amit thependents’RCW 38.42.02Biven this rule of

lenity, the tie should go to PlaifftiThe CPAs four year statute 6imitations should be applied|

Defendant Northwest Trustee argues that aetliear statute of limitations applies to th
CPA, Dkt. 18 at 6, which is incorrect. RCW 19.86.120. Defendant Northwest Trustee focu
much of its briefing on the waiver doctrine, amgithat Plaintiff waived his post-sale claim fo
damages by not timely challenging the validitytte# non-judicial foreclagre. Dkt. 16 at 4-6;
Dkt. 18 at 3, 4. The waiver doctrine is grounded in the DSE&Brown v. Household Realty
Corp., 146 Wn.App. 157 (2008); arrlein v. Lackey, 149 Wn.2d 214, 227 (2003), but the DT

expressly excepts CPA damages claims fraanathiver rule. RCW 61.24.127), (2)(b) and (c).

[o

i[o]

e

ses its

r

A

Compareto Frizzell v. Murray, 179 Wn.2d 301, 312-13 (insofar as any of her claims attempt to

unsettle the deed of trust amyalidate the foreclosure sale, they are subject to the waiver

provisiori). Further, the waiver doctrines applidap to the SCRA is unclear, which Defendan
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Northwest Trustee acknowledges:‘{tjhe applitibof the waiver doctrine to federal claims
does not appear to have beeddm@ssed by either Washington dfpgte courts or United States
District courts in Washington’ Dkt. 16 at8/ithout precedent, caution should be the operati
approach, especially where the DTA expresslyeanut an exception for CPA claims. Plaint
purported failure to take advantage of presaimedies did not wae the SCRA claim.

Because the CPA is closely analogous taS36GRA, Plaintiffs argument that a federal
statute, the Veteraris Benefit Improvement, AL 110-389, 122 Stat. 4145, is analogous to t
SCRA need not be reachéite N. Sar Seel Co. v. Thomas, 515 U.S. at 34-35. Plaintiff also
argues that Washingtorss six yesiatute of limitations, generallyplicable to breach of contra
claims, should apply, but although a breached de&distfcould give rise to a contract claim,
the SCRA claim does not resemble a breach of contract claim.

Plaintiffs SCRA claim should not be badiebecause the CPAs four year statute of
limitations applies and should baled during Plaintiffs active duty service. Defendant
Northwest Truste€s motion should be denied.

B. Defendant PHH Mortgage.

Perhaps overlooking the tolliraygument raised by PlainfsfResponse (Dkt. 17 at 7),

Defendant PHH Mortgage argues thadtatute of limitations obfur years or less should apply,

Dkt. 19 at 1, 2 (it is reasonabthat this Court apply one thfese [two year or four year]
limitations periods); Dkt. 23 at 1, 3, 4 (Plaintiffs claim is barred because it accrued more th
four years before he filed the instant suit).a®lyzed above, applyiragfour year statute of

limitations should not bdplaintiffs claim.

e

ffs

an
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Plaintiffs argument that Cfendant PHH Mortgage should pescluded from raising the
statute of limitations defense need not be addressed, because assuming that Defendant
Mortgage can raise the defense, the msfenvould not bar Plaintiffs claim.

The case should not be dismissed as to mfet PHH Mortgage fdailure to state a
claim within the statute of limitations.

*

Therefore, it is ORDERED that Defendant Nwvest Trustee Services, Inc’s Fed. R. (
P. 12(b)(6) Motion to Dismiss (. 16) is HEREBY DENIED.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearing o se at said partys last known address. \

Dated this 8 day of December, 2016.

ol e

ROBERTJ.BRYAN
United States District Judge

PHH

Civ.

d
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