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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JEFFREY L. WILSON, CASE NO. C165366 BHS
Plaintiff, ORDER GRANTING
V. DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

STATE OF WASHINGTON, et aJ.

Defendants.

This matter comes before the Court on Defendant Dr. Leslie Sziebert’s
(“Sziebert”) and Washington State’s (“State”) motion for summary judgment. Dkt. 8
The Court has considered the pleadings filed in support of and in opposition to the
motion and the remainder of the file and hereby griduatsnotion.

I. BACKGROUND

On June 14, 2017, Plaintideffrey L. Wilson (“Plaintiff”)filed his third amended
complaint in this action. Dkt. 54. Plaintiff asserted 42 U.S.C. § 1983 claims against
State, the Department of Social and Health Services (“DSHS”), Attorney General B

Ferguson, Sziebert, and John Does (collectively, “Defendants”) arising from the len

©

the
ob

gth

and conditions of his civil confinemeat Washington’s Special Commitment Center o
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McNeil Island (“SCC”).ld. Specifically, Plaintiff alleged that he was deprived of
adequate medical care while civilly committed and that it was unconstitutional to co

him for approximately 12 years without obtaining a verdict at tidal.

On June 29, 2017, Defendants moved for partial summary judgment. Dkt. 57.

Court granted the motion. Dkts. 70, 73, 77. After the motion was granted, Plaintiff's
surviving claims consisted of a 42 U.S.C. § 1983 due process claim for inadequate
medical treatment against Dr. Sziebert and medical negligence claims against Dr.
Sziebert and his employer, the State.

On June 20, 2018, Defendants moved for surgalgment on Plaintiff’'s
remaining claims. Dkt. 80. On July 9, 2018, Plaintiff responded. Dkt. 84ul®i 3,
2018, Defendants replied. Dkt. 88.

. DISCUSSION

Plaintiff’'s only remaining claims before the Court are (1) a 42 U.S.C. § 1983
claim against Dr. Sziezbert for allegedly providing inadequate medical care to Plain
and (2) a medical negligence claim against Dr. Sziebert and the State as his emplo
Defendants have moved for summary judgment on datms

Summary judgment is proper only if the pleadings, the discovery and disclos
materials on file, and any affidavits show that there is no genuine issue as to any nj
fact and that the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. §
The moving party is entitled to judgment as a matter of law when the nonmoving pa

fails to make a sufficient showing on an essential element of a claim in the case on

nfine

The

tiff,

yer.

Lire
aterial
H6(C).
Arty

which

the nonmoving party has the burden of pr&@slotex Corp. v. Catretd77 U.S. 317, 323
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(1986). There is no genuine issue of fact for trial where the record, taken as a whole,

could not lead a rational trier of fact to find for the nonmoving pavtsitsushita Elec.
Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 586 (1986) (nonmoving party must
present specific, significant probative evidence, not simply “some metaphysical dou
See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute over a material fact ey
there is sufficient evidence supporting the claimed factual dispute, requiring a judge
jury to resolve the differing versions of the truéfmderson v. Liberty Lobby, Inc&t77
U.S. 242, 253 (1986);.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09® F.2d
626, 630 (9th Cir. 1987).

The determination of the existence of a material fact is often a close questior
Court must consider the substantive evidentiary burden that the nonmoving party n
meet at trial—e.g., a preponderance of the evidence in most civil éasksson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any factui
iIssues of controversy in favor of the nonmoving party only when the facts specifica
attested by that party contradict facts specifically attested by the moviyg e
nonmoving party may not merely state that it will discredit the moving party’s evide
at trial, in the hopes that evidence can be developed at trial to support thelcleim.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits are not sufficient, and missing facts will not be
presumedLujan v. Nat'l Wildlife Fed’'n 497 U.S. 871, 888—89 (1990).

Defendant moves for summary judgment on Plaintiff's due process and negli

Ibt”).
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claims against Dr. Sziebert on three grounds. First, Defendants argue that Plaintiff Ilacks
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any evidenceéndicating that his treatment deviated from an acceptable exercise of

professional judgment or fell below the applicable standard of care. Second, Defendants

argue that Plaintiff has failed to show that Dr. Sziebert personally participated in ca
any alleged harm to Plaintiff. Finally, Defendants argue that Dr. Sziebert is entitled
gualified immunity for any alleged constitutional violation. The Court finds that
Defendants prevail on their first argument, and therefore the Court need not consid
arguments on Dr. Szieberpersonal participation or qualified immunity.

In the context of civil confinement, Plaintiff’s right to constitutionally adequate
medical care and conditions of confinement is protected by the substantive compofr
the Due Process Clauséoungberg v. Romed57 U.S. 307, 315 (1982). “A civil
detainee . . . is entitled to conditions of confinement that are not punitiomes v.

Blanas 393 F.3d 918, 933 (9th Cir. 2004). Accordingly, Plaintiff is “entitled to more

using

to

er

nent of

considerate treatment and conditions of confinement than criminals whose conditions of

confinement are designed to punish,” but officials need only etizatr “professional

judgment” was exercisetoungberg457 U.S. 322-23. Under this standard, a “decisi
if made by a professional, is presumptively valid; liability may be imposed only whe|
decision by the professional is such a substantial departure from accepted professi
judgment, practice, or standards as to demonstrate that the person responsible act
not base the decision on such a judgmddt.at 323. “This standard has been referre(
as the Youngbergorofessional judgment standardViitchell v. Washington818 F.3d

436, 443 (9th Cir. 2016) (quotigmmons v. Wash. Dep’t. of Soc. & Health Se648

on,
n the
onal
ually did

1 to

F.3d 1020, 1027 (9th Cir. 2011)).
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In a similar vein, medical negligence claims in Washington State require that
plaintiff prove the health care provider caused him injury by “fail[ing] to exercise thg
degree of care, skill, and learning expected of a reasonably prudent health care prd
at that time in the profession or class to which he or she belongs.” RCW 7.70.040(]
plaintiff also must prove proximate cause. RCW 7.70.040(2). “The applicable stand
care and proximate causation generally must be established by expert test(@rong.”
v. PeaceHealth St. Joseph Hgsk82 Wn.2d 136, 144 (2014) (citation omitted).

The Court agrees with Defendants that Plaintiff has failed to present any evig

to create a genuine dispute over whether the treatment Plaintiff received while civil

committed constituted a substantial departure from accepted professional judgment.

Plaintiff's arguments in favor of his clainasepredicated on three theories that: (1)

Plaintiff did not receive adequate dental care, (2) Dr. Sziebert failed to treat Plaintiff

back pain by providing access to a specialist, and (3) the purportedly high dosages
Neurontin with which Plaintiff’'s chronic pain was treated resulted in pancreatitis.
Plaintiff's claims that he was subjected to improper dental care are supported only
own statement that in 2006, he was informed that he had one deep cavity and that
result, all of his upper teeth were unnecessarily removed and he was given denturg
86 at 3. The medical decision was made by a professional and is presumptively va
Youngberg457 U.S. 323Plantiff has failed to submianyevidence from a medical
professional or some other similarly qualified person or sdorg&licatethat this was

not an acceptable exercise of professional judgment in light of Plaintiff’'s dental issy

a
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vider
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id.

es.

Thus, similar to the plaintiff iMitchell, Plaintiff “has failed to present evidence
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sufficient to rebut th&oungbergorofessional judgment standdraMitchell, 818 F.3d at
443.

Furthermore, Plaintiff asserts that he should have been transported out of thg¢

to consult a dentist. Although Plaintdeclareghat he suffered from subsequent dentall

pain, his own statements acknowledge that he received evaluations from medical S
regarding his dental needs. Dkt. 86 at 3. Other than his vague assertions of dental
Plaintiff has not submitted any evidence showing that his condition required attentig
from a dentist or that the evaluations he received fell short of acceptable professior
care See idOn the other hand, Defendants have submitted thorough evidence rega
Plaintiff's dental treatment indicating that Plaintiff's condition was in fact evaluated
multiple dentists, all of whom concluded that Plaintiff suffered from severe perio, ar
that the extractions Plaintiff received were the recommended and necessary cours
treatment. Dkt. 82-1 at 21-46. In light of the record, Plaintiff has failed to rebut the
presumptively valid decision to remove his teeth and provide dentures.

Regarding Rintiff's assertions that Dr. Sziebert refused to send Plaintiff out g
the SCC to see a specialist, Plaintiff has similarly failed to present any evidence of
decisions that fell below accepted professional stand@tasitiff declareghat,
according to Dr. Sziebert, a neurologist and an orthopedic specialist were necessa
adequately trediis type of pain and his back-related troubles. Dkt. 86 at 4. Medical
records also indicate that there was some effort on the part of Dr. Sziebert to secur

treatment from an orthopedic specialist and a physiatrist, which suggests that such

2 SCC
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pain,
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e

treatment constituted a course of treatment that was needed. Dkt. 82-1 at 59, 60. H
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however, has failed to cite any evidence other than his own testimony that it was
recanmended that he be treated by a specialist prior to 2013. In fact, the first menti
a specialist in the medical records appear to have occurkabrmary2013, shortly
before Plaintiff’'s release on April 19, 201SeeDkt. 85-3. The medical records further
reveal that Dr. Sziebert attempted to secure treatment from a specialist, that the se|
a provider was difficult, and that a specialist that Dr. Sziebert had eventually locate
withdrew his agreement to treat Plaintiff and several of his peers at thddskt. 85-
9. Thus, Plaintiff has failed to submit any evidence that Dr. Sziebert’s efforts to sec
specialist to treat Plaintiff fell below any applicable standard of medical care or
constituted a deviation from an acceptable exercise professional judgment.

Finally, Plaintiff has failed to submit sufficient evidence to support his asserti
that Dr. Sziebert’s decisions fell below professional standards when he prescribed
dosages of Neurontin while failing to adequately monitor for pancreatitis. Plaintiff as
that he has learned that the manufacturer of Neurontin warns doctors to watch for
pancreatitis, which Plaintiff subsequently developed after his Neurontin treatment.
86 at 4. Plaintiff has also submitted the testimony of Dr. John Wilson, Plaintiff's bro
stating that prescribers of Neurontin should carefully monitor the patient to avoid
untoward reactions, such as the rare adverse reaction of pancreatitis. Dkt. 87 at 2
(“Pancreatitis is an uncommon serious adverse reaction occurring in less than one
of patients.”). Additionally, Dr. Wilsoneclareghat Plaintiff's development of
pancreatitis is consistent with drug-induced pancreatitis and that, while other causeg

be entertained, the most likedguseof Plaintiff's pancreatitis is the use of Neurontih.
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Dr. Wilsonconcludes that “had [Dr. Sziebert] been more astute to pancreatitis potel
the drug would have been (and should have been) immediately discontilcued.”
Although Dr. Wilson testifies that Plaintiff's use of Neurontin should have been
discontinuedf the risk of pancreatitis was being been more closely monitorddilfiéo
offer any testimony that Dr. Sziebert’'s monitoring of pancreatitis risk fell below an
acceptable standard of meal careld. Nor does he state that Plaintiff's treatment
through Neurontin constituted a substantial departure from an accepted exercise of
professional judgmentd. (Plaintiff dosage was 3,200 mg/day whereas 3,600 mg/day
“has been tolearated”). In fact, all the evidence on the record, including Dr. Wilson’
declaration, indicate that Dr. Sziebert’s prescription of Neurontin is usually a safe a
accepted treatment for Plaintiff’'s neuropatihg. In short, while Dr. Wilson’s declaratior
indicates that better medical treatment could have prevented Plaintiff from develop
pancreatitis, his testimony fails to create a question of fact that the care Plaintiff reg
fell below an applicable standard of care or deviated from an acceptable exercise @
professional judgment. Absent any qualified testimony that Dr. Sziebert’s or his me
staff’s treatment of Plaintiff actually fell below the standard of care by not more clos
monitoring Plaintiff's riskor diagnosing him witlpancreatitis, Plaintiff has failed to
produce evidence that could support a finding of negligence or a due process viola
this theory of recovery.

Based on the foregoing analysis, the Court concludes that Plaintiff has failed

submit evidence supporting a theory that his treatment at the SCC violated the due

ntial,
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process clause or that he suffered from medical negligence at the hands of Defend
Accordingly, the Court must enter summarygutent in Defendants’ favor.

[I1. ORDER

Therefore, it is hereb@ RDERED that Defendants’ motion for summary
judgment (Dkt. 80) i$SRANTED. The Clerk shall enter &JDGMENT in favor of
Defendantsand close the case.

Dated this 21stlay of August, 2018.

L

BE\NJJAMIN H. SETTLE
United States District Judge

ants.
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