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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

ROBERT S. PHILLIPS

Plaintiff, CaseNo. C16-54513CC

V. ORDER REVERSING AND
REMANDING CASE FOR

NANCY A. BERRYHILL, Acting FURTHER ADMINISTRATIVE
Commissioner oSocial Security PROCEEDINGS

Defendant.

Robert S. Phillipseeks review of the denial lis Title Il application for Disability
Insurance BenefiteDIB). Mr. Phillips contends the ALJ errad evaluating the credibtly of his
own symptom testimony as well as tinedical opinion evidence. Dkt. 13 atldr. Phillips
contends these errors resulted nesidual functional capacity (RF@gterminatiorthat failed to
account for all of his limitabns. Id. Mr. Phillips further argues th#éte vocational expert’s
(VE’s) testimony ignconsistent with the Dictionary of Occupational Titles (DOT) and,
therefore, substantial evidence does not support the ALJ’s finding, at step five, ¢hat he

perform other jobs in the national economig. at 2, 14.Mr. Phillips contends this matter

1 Nancy A. Berryhill is now the Acting Commissioner of the Social Secidtyinistration. Pursuant t
Federal Rule of Civil Procedure 25(d), Nancy A. Berryhill is substitue@érolyn W. Colvin as
defendant in this suit. The Clerk is dirette update the docket, and all future filings by the parties
should reflect this change.
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should be remanded for an award of benefits or, alternatively, for further amlatings
proceedingsld. at16. As discussed below, the CoREVERSES the Commissioner’s final
decision andcREMAND S the matteffor further administrative proceedingader sentence four

of 42 U.S.C. § 405(g).

BACKGROUND
In April 2013, Mr. Phillipsapplied for benefits, alleging disability asMarch 12, 20172,
Tr. 22. Mr. Phillips’ applicatiors weredenied initially and on reconsideration. Tr. 22, 70-88
After theALJ conducted a hearing on November 18, 2014, he issued a decision Frding

Phillips not disabled. Tr. 22-31.

THE ALJ'S DECISION
Utilizing the five-step disability evaluation procedthe ALJfound:

Step one: Mr. Phillips has not engaged in substantial gainful activity siMarch 12,
2012, the alleged onset date.

Step two: Mr. Phillips has the following severe impairmentservical degenerative dis¢
disease with spondylosis and radiculitis, status-post discectomy with fulon a
instrumentation, with mild face degeneration; coronary artery diseasengitiaa
tensynovitis right hand.

Step three: These impairmentsadnot neet or equal the requirements of a listed
impairment?

Residual Functional Capacity: Mr. Phillips canperformsedentaryork as defined in
20 C.F.R. 404.1567(a) except he could stand or walk for two hours in an eight-hour

2The Court notes that the application for DIB in the record indicates th&llips is alleging disability
as of May 27, 2011, while the ALJ’s decision and Mrillps’ Opening Brief indicate he is alleging
disability as of March 12, 2012. Tr. 22, 170; Dkt. 13 aNeither party identifiethis apparent
discrepancy nor doesdffect the Court’s ultimate determinatibere as tavhether the ALJ’'s non
disability finding is supported by substantial evidence and free of legal error. vidgvea remand, the
ALJ is directed to clarifyany discrepancy ithe record regarding the alleged onset date.

%20 C.F.R. §§ 404.1520, 416.920.

420 C.F.R. Part 404, Subpart P. Appendix 1.
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workday; he could sit for six hours in an eight-hour workday; he could never climb
ladders, ropes or scaffolds; he could occasionally balance, stoop, crouch, kneggrc
climb ramps or stairs; he could frequently complete rotation, flexion or ésteoisthe
neck; he could occasialty perform overhead reaching bilaterally; he could frequent
handle and finger bilaterally; he should avoid concentrated exposure to vibration a
hazards, including using of moving machinery and unprotected heights.

Step four: Mr. Phillips cannotperform pastrelevantwork.

Step five: As thereare jobs that exist in significant numbers in the national econom
Mr. Phillips can performhe is not disabled.

Tr. 22-31. The Appeals Council denied Mr. Phillipsguest for reviewnakingthe ALJ’s

decision the Commissioner’s final decision. Tr. 1-6.

DISCUSSION
A. Mr. Phillips’ Symptom Testimony

Mr. Phillips contends the ALJ erred @valuating the credibility of his symptom
testimony. Dkt. 13 at 2-7. The Court disagrees.

“In assessing h credibility of a claimant’s testimony regarding subjective pain or th
intensity of symptomghe ALJ engages in a twaiep analysis."Molinav. Astrue 674 F.3d
1104, 1112 (9th Cir. 2012giting Vasquez v. Astru&72 F.3d 586, 591 (9th Cir. 2009)). “Firg
the ALJ must determine whether the claimant has presented objective medieatevof an
underlying impairment which could reasonably be expected to produce the pain or other
symptomsalleged.” Vasquez572 F.3d at 591'If the claimant meets the first test and there i
no evidence of malingering, the ALJ can only reject the claimant’s testimonytakaeverity
of thesymptomsf she gives ‘specific, clear and convincing reasons’ for the rejection.”

(quotingLingenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir.2007)). “General findings are

® The rest of the procedural history is not relevant to the outcome of the case anaisittaas
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insufficient; rather, the ALJ must identify what testimony is not credible and witkernee
undermines the claimant’s complaintd.ésterv. Chater 81 F.3d 821, 834 (9th Cir. 1995).
Here, the ALJ provided several clear and convincing reasons for discountifdilps’
testimony.

In evaluating the credibility of a claimant’s testimony, the ALJ may considargerof
factors including prior inconsisteatatementsoncerningsymptoms inconsistency with the
medical evidence, as well as the claimant’s daily activit&seGhanim v. Colvin763 F.3d
1154, 1163 (9th Cir. 2014Jphnson v. ShalaJ&0 F.3d 1428, 1434 (9th Cir. 1995). Although
once evidence demomnating a medically determinabil@pairment has been provided an ALJ
may not discredit a claimant’s testimony solely as unsupported by objeciilveairevidence,
Bunnell v. Sullivan947 F.2d 341, 343, 346-49th Cir. 1991),an ALJ may discredit a
claimant’s testimony when it contradicts evidence in the medical redorthson 60 F.3dat
1434. Here, the ALJ reasonably discounted the credibility of Mr. Phillips’ tesyirbased on
inconsistencies between his allegations tliedmedical recordTr. 2728. Specifically, theALJ
noted that during a March 2014 independent medical examir(@i&) with Dr. Kretschmer
Mr. Phillips walked with a cane which he claimed was necessary due to balanceroeible
moving his headTr. 27-28, 695. However, on examination by his treating provigtendon B,
Hutchinson, M.D., one day prior fr. Kretschmer'dME, Mr. Phillips was noted to ambulate
normally and without an assistive device. Tr. 599. This evideageMr. Phillips’ treating
provideralso tends to contradict Mr. Phillips’ hearing testimony that he uses a cantodaihy
walking or standing. Tr. 53. Mr. Phillips does not challenge this basis for discoursting hi
credibility and, under the circumstancds ALJ reasmably found Mr. Phillipsallegationthat
he needed a cane for balance inconsistent with the medical evateht®at the inconsistency
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undermined the credibility of his symptom testimony

The ALJ alsaeasonably found Mr. Phillips’ allegation that he was unable to work, i
part, due to weakness in both of his arms inconsistent with examinations subsequent to K
cervical spinal fusion surgery which demonstrated normal strength. Tr. 27-28, 51, 53.
Specifically, the ALJ notes that in March 2013, Dr. Kretschmer noted 5/5 strengthtibubuig
November 2013CarlosMoravek M.D., found 5/5 strength in both upper extremities, in Jun
2014, Dr. Hitchinson noted 5/5 muscle strength and in September 2014, Dr. Weinstein ng
muscle testing revealed no keass. Tr. 2728, 552,613, 689, 707.The ALJ also reasonably
found the medical evidence here inconsistent with Mr. Phillips’ allegations andlgrope
discounted the credibility of his testimony on this bésis.

Accordingly, the ALJ did not err in discoting the credibility of Mr. Phillips’ symptom
testimony.
B. Medical Opinion Evidence

In general, more weight should be given to the opinion of a treating physician than
non-treating physician, and more weight to the opinion of an examining physician than to
nonexamining physicianSee LesteB1 F.3dat 830. Where a treating or @mining doctor’s
opinion is not contradicted by another doctor, it may be rejected only for clear andooogvi
reasons.ld. Where contradicted, a treating or examining physician’s opinion may not be

rejected without “specific and legitimate reasongpsuied by substantial evidence in the recq

®The ALJ also gave other reasons for discounting Mr. Phillips’ testimbioyvever, the Court need no
address these other reasons in detail because, even if erroneous theinirchesimless as they do no
negate the ALJ’s other valid reasdior discounting Mr. Phillips’ testimonySeeCarmickle v. Comm'r.,
Soc. Sec. Admins33 F.3d 1155, 1162 (9th Cir. 2008)qluding anerroneouseaon among other
reasons for discounting a claimant’s testimdayat mosharmlessrror if the othereasonsre supporte
by substantial evidence and #r@oneouseasondoes not negate the validity of the overall
determinatioin
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for so doing.” Id. at 830-31.“An ALJ can satisfy the ‘substantial evidence’ requirement by
‘setting out a detailed and thorough summary of the facts and conflictincatkavidence,
stating his interpretation thereof, and making finding&arrisonv. Colvin 759 F.3d 995, 101
(9th Cir. 2014)(quotingReddick v. Chater157 F.3d 715, 725 (9th Cir. 1998))THe
Commissioner may reject the opinion of a rxamining physician by reference to specific
evidence in the medical recordSousa v. Callahari43 F.3d 1240, 1244 (9th Cir. 1998).

1. Louis F. Kretschmer, M.D.

Mr. Phillips contends the ALJ erred in evaluating Dr. Kretschsrainionsthat he
could not have “repetitive usage of the cervical spine in a non-ergonomic pbsibkin.13 at
7-11; Tr. 709.The Court agrees.

In March 2013, Dr. Kretschmer opined that Mr. Philips could not have repetitive us
the cervical spine in a neergonomic position but noted that this was a temporary restrictio
unknown duration. Tr. 709n March 2014 Dr. Kretschmemade thigestrictionpermanent
Tr. 697. The ALJ gave “some weight” to Dr. Kretchmer’s opinions “to the extent teey ar
consistent with the above residual functional capaeitylindicated that “Dr. Kretschmer’s
concerns are accommodated by the above residual functional capdcit29. Sibstantial
evidence does not support this findemytheALJ neither properly rejected naccounted fobDr.
Kretschmer’dimitation in the RFC or in the hypothetical to tW&.

The Commissioner argues that the Al&stiction in the RFC tdfrequent rotation,
flexion or extension of the neckitcommodates Dr. Kretchmer’s limitatitmno “repetitive

usage of the cervical spine.” Dkt. 14 at 12. HowetrerCommissioner misconstrues Dr.

"The ALJ, and the Gumissioner, indicate that it was Dr. Hutchinson who made this restricti
permanent. Tr. 28-29; Dkt. 14 at 12. However, upon reviewing the record, and the mablyg tie
ALJ, it appears that it was Dr. Kretschmer agait Dr. Hutchinsonywho madetis limitation
permanent. Tr. 693-69801-711.
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Kretschmer’s opinion, ignorintpe fact thaDr. Kretschmer’dimitation is not simply to no
“repetitive usage of the cervical spine” but to no “repetitive usage of the @espioein a non-
ergonomic positiori Tr. 709(emphasis added)There is no medicalpinionor other evidence
indicating that a restriction to frequent rotation, flexion or extension of theaukstgjuately
accommodateDr. Kretchmer’s limitation to no repetitive usage of the cervical spine in-a n(
ergonomic position. Nor, on its face, isestrictionto frequert rotation, flexion or extension of
the neck clearlgquivalent to a restriction tm repetitive usage of the cervical spine in a norj
ergonomic position. That is to say, even if a job required only frequent rotation, flexion of
extension of the neck, itight still requirerepetitive use of the cervical spiimea non-
ergonomic position, i.ea jobmight require an individual to sit bent over a conveyor belt or
an otherwise non-ergonomic positio8ee, e.g., Lobato v. Astru¢o. 10-02022, 2011 WL
4712212 at *12 (N.D. Cal. Oct. 7, 2011) (finding the ALJ harmfully erred in failing to propg
reject or account foa limitation requiring an ergonomic work station and noting the VE’s

testimony that such limitation becomes a “'significant vocational factor’ thad diouit
employment due to inability to properly access the work space without modificgtions
Accordingly, the ALJ harmfully erred in failing to either properly récaccount for
Dr. Kretchmer’s limitation in the RFC or in the hypothetical toWie SeeStout v. Comm’r,
Soc. Sec. Admi54 F.3d 1050, 1055-56 (9th Cir. 2006) (An error is harmless only if it is
“inconsequential to the ultimate nondisabilitgtermination” and a Court cannot consider an
error harmless unless it can “confidently conclude that no reasonably ALJ, ulllyesréditing
the testimony, could have reached a different disability determinatiand)seéMatthews v.
Shalalg 10 F.3d 678, 681 (9th Cir. 1993)f(a vocationalexpert'shypothetical does noeflect

all the claimans limitations then theexperts testimony has no evidentiary value to support
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finding that claimant can perforjobs in the national economy.”On reman, the ALJ should
reevaluate Dr. Kretchmer’s opinions.

2. Mitchell A. Weinstein, M.D.

Mr. Phillips contends the ALJ erred in evaluating Dr. Weinstein’s opinion thaadhea
“permanent restriction regarding excessive movement of his cervicaldypre pain.”Tr.
686-692; Dkt. 13 at 1@41. The Courtagrees.

In September 2014, Dr. Weinstgierformed anndependent medical examination of N
Phillips. Tr. 686-692. Dr. Weinsteindicated diagnoses of herniated cervical disc, leffC6
status post anteni@ervical diskectomy and plated fusion, C6-7, and preexisting degenerat
cervical disc disease. Tr. 690. Dr. Weinstein noted cervical range of motion find2@s of
degreedlexion, 20 degrees extension, 25 degrees left and right lateral bending, and 48 de
head turning to each side. Tr. 689. Dr. Weinstein opined that Mr. Phillips ipednaghent
restriction regarding excessive movement of his cervical spine due to pain.” TTEOGLJ
again gave “some weight” to Dr. Weinstein’s opinionttie extent it is consistent with the
above residual functional capacity” afudither foundthat “Dr. Weinstein’s concerns are
accommodated by the above residual functional capacity.” TfTB8.ALJ limited Mr. Phillips
in the RFC to “frequent rotatiofiexion and extension of the neck.” Tr. 25.

Mr. Phillips argues thahe RFC limitation to frequent rotation, flexion and extension

the neck does not adequately account for Dr. Weinstein’s opinion. Dkt. 13 a@hél.

Commissioner argues that tREC does adequately account for Dr. Weinstein’s opinion. DKt.

14 at 12. The Court agrees with Mr. Phillig3t. Weinsteirs opinion does not define what hg
means by “excessive movemeatid, thus, it is unclear whethetimitation to frequent rotatior
flexion and extension of the neck adequately accounts for this limitation. Tr. 690ovdQre
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importantly, Dr. Weinstein’s objective examination findimg8iect significantly reduced
cervical range of motiowhich would tend to indicate that his restron on “excessive
movement” may refer, at least partly, to his cervical range ¢bmmather than simply the
frequency of movementTr. 689-690.To the extent Dr. Weinstein’s restriction on excessive
movementefersto range of meementrather than or in addition to frequency of movement,

RFC limitation to frequent rotation, flexion and extension of the neck would not properly

account for Dr. Weinstein’s opinion. The Condtes that cervical range of motion limitations

may very well limit an indridual’s ability to perform certain jobsSee, e.gQliver v. Comm’r

the

b

Soc. Sec. AdminNo. 12-02143, 2014 WL 795101, at *3 (D. Or. Feb. 27, 2014) (cervical range

of motion limitations “preclude the ability to perform a great number of jolent;seeBrown
v. Colvin No. 15-1997, 2016 WL 2865233, at *3 (W.D. Wash. May 17, Z0[pHgintiff's
inability to perform repetitive cervical rotation or extension is relatedrtalhiéty to be
employed, and is therefore significant, probative evidenc#lri)Social Security cases the AL
has a special duty to fully and fairly develop the record and to assuredluddithant’s interest
are considered.Brownv. Heckler 713 F.2d 441, 443 (9th Cir. 1983)Arfibiguous evidence,
or theALJ’s own finding thatherecordis inadequate to allow for proper evaluation of the
evidence, triggers th&lJ’ s dutyto ‘conduct an appropriate inquiry." Tonapetyan v. Halter
242 F.3d 1144, 1150 (9th Cir. 2001) (quotBigolen vChater 80 F.3d 1273, 1288 (9thir.
1996)). Without further development the record is ambiguouswakédther theALJ's RFC
limitation to frequent rotation, flexion and extension of the neck, adequately accounts for [
Weinstein’s opinion. Accordingly, on remand, the ALJ should develop thedrascmecessary
to clarify Dr. Weinstein’s opinion aneevaluatehat opinion.

3. Dale Thuline, M.D.
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Mr. Phillips contends the ALJ erred in evaluating State consulting physician Dr
Thuline’s opinion with respect to his ability to push and pull with hissueptremities.Dkt. 13
at 13. The Court agrees.

In October 2013, Dr. Thuline reviewed Mr. Phillips’ records and opined, among oth
things, that he could not perform repetitive pushing or pulling with the bilateral upper
extremities. Tr. 29, 85The ALJ gave“some weight” to Dr. Thuline’s opinion “to the extent
that it is consistent with the above residual functional capacify.’29. The Commissioner
does not dispute that the ALJ erred in failingtiher properly rejeddr. Thuline’s opinion or
includeit in the RFC and hypothetical to thé&. Dkt. 14 at 13. However, the Commissioner
argues this error is harmless because the jobs identified by the VE “do ndieldsties
involving pushing or pulling.”ld.

“The ALJ may meet hisurden at step five by askingracationalexperta hypothetical
guestion based on medical assumptions supported by substantial evidence ortheflecting
all the claimans limitations both physical and mental, supported by the recov@fentinev.
Commi Soc. Sec. Admin574 F.3d 685, 690 (9th Cir. 2009)f a vocationalexperts
hypothetical does naeflect all the claimanglimitations, then theexpertstestimony has no
evidentiary value to support a finding that claimant can perform jobs in the natonahey.”
Matthews v. Shalalal0 F.3d 678, 681 (9th Cir. 1993)ereneither the RFC nor the
hypothetical presented to the VE included Dr. Thuline’s limitation that Mr.ig$hiNas unable
to perform repetitive pushing or pulling withe bilateral upper extremitiesn light of the
incomplete hypothetical, the VE’s testimony lacks evidentiary value to supfiodireg that Mr.
Phillips can perform jobs in the national econoriijae Court declines to speculate whether t
jobs identified by the ALJ would or would not, in falog precluded bfpr. Thuline’slimitation
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on pushing or pulling with the bilateral upper extremities. Some of the jobs identifted VE
foreseeablyequire the ability to push and/or pull to some de§r&hile it is certainly not at al
clear that these jobs would require the ability to push and/or pull repetitivislys #in issue tha
is more appropriately addressed by the VE, not by the Court in the first mstaathermore,
as the matter muselremanded and the RFCaetermineddue to other errors, on rematige
ALJ shouldalso reevaluate ID Thuline’s opinion that Mr. Phillips was unablegerform
repetitive pushing or pulling witthe bilateral upper extremities
C. Vocational Expert Testimony

Mr. Phillips alsocontends th&E’s testimony is inconsistent the Dictionary of
Occupational TitlesDkt. 13 at 13-15However, because the ALJ must reevaluate some of
medical opinion evidenceg-determine the RFC and reevalusteps four anfive on remand,
the Court does not reathis issue Alteration of theALJ's RFCdetermin&on on remandanay
renderMr. Phillips’ challenges to the VE'’s testimompoot.
D. Scope of Remand

In general, the Court has discretion to remand for further proceedings or to award
benefits. Marcia v. Sullivan 900 F.2d 172, 176 (9th Cir. 1990). The Court may remand for
further proceedings if enhancement of the record would be ussfeHlarman v. Afel, 211
F.3d 1172, 1178 (9th Cir. 1990). The Court may remand for benefits where 1) the record

developed and further administrative proceedings would serve no useful purpose;[2) the

8 The job of “toy stuffer’is described as involving tendiagnachine that blows filler into stuffed toy
shells, inserting wires, depressing pedals, placing toys in boxes, and figtettiing toys by hand.
SeeDOT 731.685914. Moreover, the job dtable worket is described as involving examining squa
(tiles) of feltbased linoleum material passing along a conveyor and replacing missindatzshdard
tiles. SeeDOT 739.687-182. While the descriptions of these jobs do not specifically indiaafiting
and/or pulling are requiregiventhe descriptiosprovidedof thejob duties it is foreseeable that thenay
requirethe ability to push and/or pull to some degree.
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fails to provide legally sufficient reasons for rejecting evidence, wehetaimant testimony or
medical opinion; and 3) if the improperly discredited evidence were credited asidrde, Jt
would berequiredto find the claimant disabled on remar@arrison v. Colvin 759 F.3d 995,
1020 (9th Cir. 2014)*Where there is conflicting evidence, and not all essential factual issU
have been resolved, a remand for an award of benefits is inappropiiegehler v. Comm'r of
Soc. Sec. Adminz75 F.3d 1090, 1101 (9th Cir. 2014).

Here, it is not clear from the record that the ALJ woulddagiiredto find Mr. Phillips
disabled if the evidence were properly considerBaere is conflicting medical evidence whic
must be reweighed and resolved by the ALJ and further developntbetraicord is necessary
Accordingly, the Court finds it appropriate to remand this case for further athaines

proceedings.

CONCLUSION
For the foregoing reasons, the Commissioniana decision IREVERSED and this
case IREMANDED for further administrative proceedings under sentence four of 42 U.S
405(9.

On remand, the ALJ shoul(l) reevaluateDr. Kretschmer’s opinions #t Mr. Phillips

cannothave repetitive usage of the cervicahgpin a non-ergonomic position; (2) develop the

record and reevaluate Dr. Weinstein’s opinion that Mr. Phillipsaip@smanent restriction
regarding excessive movementhod cervical spine due to pai3) reevaluate Dr. Thuline’s
opinion that Mr. Phillipss unable to perform repetitive pushing or pulling whie bilateral
upper extremitiesand,(4) redetermine the RFC and steps four and five with the assistance

VE testimonyas necessary
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DATED this 11" day ofMay, 2017.
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JOHN C. COUGHENOUR
United States Districiudge
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