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al v Belin et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ROBERT REGINALD COMENOUT, SR. CASE NO. 3:16-cv-05464-RJB

and EDWARD AMOS COMENOUT I,

ORDER ON DEFENDANT PAUL
Plaintiffs, W. JOHNSON’'S MOTION TO

V. DISMISS PURSUANT TO FED. R.

CIV. P. 12(B)(1), AND (6)

REILLY PITTMAN, CYNTHIA

KEIRSEY, ERIC BELIN, AL

ANDERSON, KANDRA TINNERSET,

and PAUL W. JOHNSON,

Defendants.

THIS MATTER comes before the Court befendant Paul W. Johnson’s Motion to
Dismiss Pursuant to Fed. R. Civ. P. 12(b)&hd (6). Dkt. 103. The @urt has considered the
motion, Plaintiffs’ Response (Dkt. 105), Datlant Johnson’s Reply (Dkt. 108), the Fourth
Amended Complaint (Dkt. 79), and tremainder of the file herein.

l. BACKGROUND

A. The Complaint.

The Fourth Amended Complaint (“Complaini$)alleged by Plaintiff Robert Reginald
Comenout Sr. and Plaintiff EdwaAimos Comenout Ill, who are sglled in the Tulalip Indian
Tribe and Muckleshoot Tribe of Indians, respeslipy Dkt. 79 at Y4. The Complaint names as

defendant Paul W. Johnson, “irstofficial capacity in order tobtain a prospective injunction
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against licensing or taxing Plaintiffdd. at {21. It is alleged th&tefendant Johnson is “the
Program Manager of the Prorated Fuel Tax Services ofdtWashington Department of
Licensing (DOL) that has jurisdiction 6€ensing and taxing assessmentd.”

The Complaint alleges five claims, but gpears that only Claim Five pertains to
Defendant JohnsoseeDkt. 79 at 22-37. Like the othelaims, Claim Five builds upon the
allegation that the defendantsveaestricted Plaintiffs’ use of Public Domain Allotment 130-
1027 (“the Allotment”), a plot ofland that the Complaint aies is Indian Country and not
subject to State taxatio8ee Idat 71-4. Claim Five alleges:

Plaintiffs intend to import fuel shipped to the Allotment for use by Plaintiffs and/or
eventual sale to retail customers. All $gfend fuel storage heis will be observed.

On May 26, 2017, Plaintiff Edward Amos Conaelt Il personally appeared at the
Olympia office of Paul W. Johnson . . . seekto obtain exemptions to allow a Yakam
Nation member to transport motor fuelth® Allotment. He was denied argid
opportunity to obtain any exemption.
Therefore, Plaintiffs request a ruling thatkéana Indian distribution of motor fuel from
Oregon to the Allotment (1) for personal use of Plaintiffs angiof (2) sale at retail
may be accomplished without stoppage @ite by the state agenisemployees, the
Department of Licensing, DepartmentRévenue or the State Liquor and Cannabis
Board and without Washington State tadioensing fees being assessed or collected.
Dkt. 79 at 137. The Prayer for Relief on Claim Fomilarly seeks a declation that Plaintiffs
“may import motor fuel transported from Oregemthe Yakama Indian Reservation by Yakan
Indian distributors,” for both Plaintiffs’ persdnase and retail use dhe Allotment, “without
state interference, without obtaining motor fligénses and fee of any state motor vehicle ga

tax.” Id. at p.22 5.

B. Declaration of PlaintifRobert R. Comenout, Sr.

Plaintiffs’ Response to DefendiaJohnson’s motion to dismigsorporates a declaratior

by Plaintiff Robert R. Comenout, Sr. Dkt. 1@5The Declaration gives an overview of the

ORDER ON DEFENDANT PAUL W. JOHNSON’S MOTION TO DISMISS PURSUANT TO FED. R. CIV. P.
12(B)(1), AND (6) - 2

U7

L




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

history to the Allotment, inclding a personal narrative ‘ohids” by the State and local
government of a convenience store on the prgpAdcording to the deatation, the Allotment
has been raided of cigarettes, firewsyr&and liquor and proceeds therefrddh.

C. Defendant Johnson's Motion to Dismiss.

Defendant Johnson brings his motion under Fed. R. Civ. P. 12(b)(1) and (6), raising
separate grounds for dismissal: (1) Plaintiffs lack Article Il standntgtheir claims are not
ripe; (2) the Tax Injunction Ac8 U.S.C. 81341, bar Plaintiffs’aims; (3) the suit is barred by
the Eleventh Amendment, because the claim against Defendant Johnson is really a claim
the State of Washington; and (4) principtésomity warrant dismissal. Dkt. 103.

. DISCUSSION

A. Standing and Ripeness.

Article 111 limits the judicial power of the UnitéStates to actual aasor controversies.
Lujan v. Defenders of Wildlif&04 U.S. 555 (1992). The closelgtated doctrines of standing
and ripeness arise out of the Article Il caseantroversy requirement and are intended to
“prevent courts from becoming enmeshed istedrt questions which have not concretely
affected the partiesPacific Legal Foundation v. State Energy Resour6B8,F.2d 903, 915
(9th Cir.1981). “Because standing and riperpssain to federal courts’ subject matter
jurisdiction, they are pragly raised in a 12(b)(1) motion to dismis€handler v. State Farm

Mut. Auto. Ins. C.598 F.3d 1115, 1121-22%ir. 2010).

Defendant Johnson has raised both standidgi@eness under Fed. R. Civ. P. 12(b)(1).

Dkt. 103 at 4. In sum, Claim Five should berdissed pursuant to Fed. R. Civ. P. 12(b)(1),

because Plaintiffs lack standiagd their claim is not ripe.
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1. Standing.

Standing addresses whether the plaintithes proper party to brg the matter to the
court for adjudicationChandler 598 F.3d at 1122 (citation omitted). To demonstrate
constitutional standing, the plaifitmust prove (1) that he or skeffered an injury in fact; (2)
the existence of a causal conmaatspecifically traceable tihne unconstitutional conduct of
defendants; and (3) the likelihood that adiable outcome will redress the injubyujan v.
Defenders of Wildlife504 U.S. 555, 560 (1992). To sufferigjury in fact, the harm alleged
must be “actual or imminent, nobnjectural or hypotheticalCoral Const. Co. v. King County
941 F.2d 910, 929 {oCir. 1991) (internal quotations andations omitted). “A very significant
possibility of future harm” must be showndases, like here, “[w]here only injunctive or
declaratory relieis sought.”ld.

Here, Plaintiffs lack standing becauserthis no showing as to the first standing
requirement, injury in fact. The harm alleged appé¢aiflow from the theory that if Plaintiffs
import motor fuel, they will be subjectedgovernment interference, including State taxation

SeeDkt. 79 at 37. This theory points to a fiunot present harm, and thus cannot be an

“actual” harm. There is also no showing of inmemt harm, because nothing about the pleadings

points to harm that is real amdmediate. The Complaint alleges that Plaintiffs “intend to imp
fuel shipped to the Allotment,” Dkt. 79 at f3vhich, if true, establistseonly that Plaintiffs
aspire to do something at some point. The Coimipédso alleges that Plaintiff Edward Amos
Comenout Il sought, but was denied, a meetsagking to obtain eemptions to allow a
Yakama Nation member to transport motor fublt no further context is alleged to explain h
an event centering on a third party from anothbetcreated a real amtimediate risk of harm

to Plaintiffs. Nor can Plaintiffsstanding rest on the legal rightsioterests of tht third party.
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Kowalski v. Tesmeb43 U.S. 125, 129 (2004). Without mptiee pleadings only point to the
possibility that the State could interdewith Plaintiffs’ motor fuel import.

Perhaps anticipating this result, Plaintifesponse includes a declaration by Plaintiff
Robert R. Comenout Sr. narrating his personal experience with gosetriraids” of a

convenience store on the Allotment over a series of decades. Dkt. 105-1. In Plaintiff Coméd

Sr.’s view, although “[e]very documes&id we were within our rightand legal in all respects .|.

. [w]e would open for cigarette sales and be raidietl.at 6. The Allotment also sustained raid
for the sale of fireworks andjuor, according to the declaratidd. While the declaration clearl
illuminates Plaintiffs’ perspective of the detedted relationship between Plaintiffs and State
and local governments, the declaration is gdrard fails to further substantiate actual or
imminent harm to Plaiifts for Claim Five.

Claim Five should be dismissed because Plaintiffs lack standing.

2. Ripeness.

Ripeness, which is a doctrindated to standing, is a means federal courts to dispose
of matters that are premature feview because the plaintiffgirported injury is too speculativ
and may never occu€handler 598 F.3d at 1122 (citation omitted). The doctrine draws both
from constitutional ad prudential concern¥homas v. Anchorage Equal Rights ConZa0
F.3d 1134, 1138 {0Cir. 2000). The constitutional companeonsiders whethehere exists a
case or controversy, such that “the issues ptedeare definite and concrete, not hypothetical
abstract,” which is another way of saying ttte plaintiff “face[s] a realistic danger of
sustaining a direct injury,” n@ speculative or imaginary orld. When considering the
prudential component, courts consider “the Bmef the issues for judicial decision and the

hardship to the parties ofitivholding court considerationld. at 1141.
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Beginning with the constitutional component, Plidis have not shown an actual case
controversy. In Plaintiffs’ view, if the reliefought is not granted, Plaintiffs will sustain harm
from State interference with Plaintiffs’ motfrel import by the allegedly unlawful enforcemer
of State tax laws. When evaluadiwhether the enforcement of agcriptive statute satisfies th
case or controversy requirement, courts congitjewhether the plaintiffs have articulated a
concrete plain to violate the law in questi(®2), whether the government has communicated g
specific warning or threat to enforce the land (3) the history of past enforcemértiomas
220 F.3d at 1139. Applied here: (1) Plaintiffs halleged only the bare intent, not a concrete
plan, to import fuel; (2) the State referred to argule of horribles” to faliw if State fuel taxes
were not imposed against tribes, but this commest general and not directed to Plaintiffs, a
the comment preceded an import&dshington State Supreme Court rulisge Cougaben,
Inc. v. Wash. State Dep’t of Licensid@8 Wn.2d 55 (2017); and (B)aintiffs have made no

showing of past enforcement, especially si@oeigar Den

Analyzing the prudential component, Plaintiffave not shown that the issue of whethe

fuel may be imported to the Allotment free frgmvernment interferends an issue fit for
judicial decision. “Fitness” look whether the case presetdsoncrete factual situation,”
versus a purely legal on€homas 220 F.3d at 1141. The showing made here is hypothetica
concrete. The pleadings dot allege, for example, that Plaintiffs have purchased motor fuel
be delivered to the Allotment ondate certain, or even that thiegve entered formal talks with
fuel distributer uncertain how conduct business on the Allotment. Plaintiffs have also not
made a showing of hardship, for example, bggahg that their conveence store purchased

motor fuel pump equipment but cannot import motor fuel.
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Plaintiffs analogize this case Bishop Paiute Tribe v. Inyo Cy863 F.3d 1144 {OCir.
2017). Dkt. 105 at 11. IBishop a tribe sought declaratory relebnfirming the tribal police’s
authority to investigate violatiordf tribal, state, and federaMaand to detain and transport
non-Indian violators on tribgdroperty. The Ninth Circuit found both constitutional and
prudential ripeness and noted “multiple hardships” on the tribe, includiegalia, the county’s
ongoing criminal prosecution of a tabpolice officer and threats tie same to others, as well
as Id. at 1153-54Bishopis handily distinguished, becausetlis case, Plaintiffs seek an
advisory opinion about the enforcement of &faiel tax laws on a potential decision to import
motor fuel, whereas iBishop at least one tribal member was actually a subject of criminal
prosecution by the State.

Having considered both the constitutionatigprudential components to ripeness, Clait
Five should be dismissed becatdaintiffs have not shown aoe case or controversy.

Because dismissal of Claim Five ismanted on standing and ripeness grounds,
Defendant Johnson’s motion to dismiss under RecCiv. P. 12(b)(1) should be granted.

B. Other grounds for dismissal.

Because dismissal of Claim Five shoulddsmissed on justiciability grounds, the Cou
declines to reach other grounds for dismisasled by Defendant Johnson. To that extent,
Defendant Johnson’s motion should be denied.

Parenthetically, it has not gonanoticed that this alm originates from a series of ever
in May of 2017, a date after the March 16, 2017 issuanG@wofar Den This case was first
filed in June of 2016, and theitial complaint did not name DOL as a defendant and made n

mention of transporting fuel. The Court’s effaitsgive Plaintiffs the opportunity to plead a
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cognizable claim should not be inpeeted as a general platfornr félaintiffs to grieve their
issues with the State of Washington.
** x

THEREFORE, Defendant Paul W. Johnsollotion to Dismiss Pursuant to FRCP
12(b)(1), and (6) (Dkt. 103) GRANTED IN PART as to Claim Five under Fed. R. Civ. P.
12(b)(1). The motion is otherwise denied. Cl&ive is dismissed as to Defendant Paul W.
Johnson, as well as any other defamd intended to have beemred in the claim. This Order
makes no findings as tmy other claims.

It appearing that Defendant Paul W. Johnisamot named in any other claim other thar
Claim Five, Defendant Paul W. Johnsot{iEREBY DISMISSED from this action.

IT IS SO ORDERED.

The Clerk is directed to send uncertified copéthis Order to all counsel of record an
to any party appearing pro sesaid party’s last known address.

Dated this 1% day of December, 2017.

f ot

ROBERTJ.BRYAN
United States District Judge
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