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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 HILLARY WALLS -STEWART,

L CASE NO.3:16-CV-05584BHS-DWC
11 Plaintiff,
ORDERGRANTING MOTION TO
12 V. PROCEED IN FORMA PAPERIS

13 MARGARET GILBERT, G. STEVEN
HAMMOND, DAN PACHOLKE, ERIN
14 LYSTAD, SARA SMITH, RICHARD
MORGAN, JOHN/JANE DOE

15
Defendars.
16
17
The District Court has referred this action, filed pursuant to 42 U.S.C. § 1983, to Uhited

18

States Magistrate Judge David Ghristel. The Court has reviewed PlainHiiflary Walls-
19

Stewarts Complaint and concludes Plaintiff has incurred three “strikes” under 28 U.S.C. 8§
20

1915(g). However, Plaintiff has shown she is under imminent danger of serious physigal inj
21

and therefore the threstrikes rule does not applfccordingly, the Court grants Plaintiff's
22

Motion to Proceedn Forma PauperigIFP).
23
24
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BACKGROUND
Plaintiff Hillary Walls-Stewart who s currently incarcerated at Stafford Creek
Corrections Center (“SCCC"), filed a Motion tooeeed IFR“Motion”) in this civil rights
action on July 1, 201@kt.1. Plaintiff allege®efendants have delayed in providing her with
CPAP machine for heybstructivesleep apnein violation of her Eighth Amendment rights. D
1-1.
DISCUSSION
The Prison Litigation Reform Act (PLRA), 28 U.S.C. § 1915, governs IFP proceedi

Under § 1915(a), a district court may waive the filing fee for civil complaintgrémting IFP
statusto individuals unable to afford the fefndrews v. Cervante493 F.3d 1047, 1051 (9th
Cir. 2007). “To address concerns that prisoners proceeding IFP were burdening tiectedes
with frivolous lawsuits, the PLRA altered the IFP provisions for piess in an effort to
discourage such suitdd. (citing AbdulAkbar v. McKelvie239 F.3d 307, 312 (3rd Cir. 2001)
(en banc)). Indigent prisoners still receive IFP status if they meet theereguits, but § 1915(k
states prisoners proceeding IFP must pay the filing fee when funds becolaklawaitheir
prison accounts. 28 U.S.C. §1915@grvantes493 F.3d at 1051. “Additionally, prisoners wik
have repeatedly brought unsuccessful suits may entirely be barred frataté$under the
threestrikes ule.” Cervantes493 F.3d at 1051-52. The “three-strikes rule,” contained in
81915(g), states:

[iIn no event shall a prisoner bring a civil action under this section

if the prisoner has, on 3 or more prior occasions, while

incarcerated or detained in aracility, brought an action or appeal

in a court of the United States that was dismissed on the grounds

that it is frivolous, malicious, or fails to state a claim upon which

relief may be granted, unless the prisoner is under imminent
danger of serious phigal injury.
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The Court notes the PLRA's strike provision does not distinguish between dismiss
with prejudice, dismissals without prejudice, actions dismissed on the meritipasac
dismissed pursuant to the PLRA’s screening provisiOifseal v. Price 531 F.3d 1146, 1154-
55 (9th Cir. 2008). When an application is rejected pursuant to the screening provisions @
U.S.C. § 1915 and the case is dismissed, the dismissal counts as &dsitikd.55.

l. StrikesUnder 28 U.S.C. 1915(g)

A review ofcourt records from this District shows at least three of the cases Plainti
while incarcerated were dismissed for failure to state a claim.

Plaintiff filed Walls v. Pierce County Jai{Case No. 3:0&V-5470-RJB W.D. Wash.,
Dec. 4, 200Bwhile incarcerated in the Pierce County JBiliring the screening process, this
casewas dismissed withut prejudice for failure to state a claim upon which relief could be
granted. As this case was dismissed for failure to state a &Malis v. Pierce Countyail is
Plaintiff's first strike.

During her incarceration at the Washington Corrections CdPitntiff filed Walls v.
Pastor, et al. (Case No. 3:1ZV-5183RBL, W.D. Wash., Nov. 5, 2012Jhe case was
dismissed wittprejudice for failure to state daom. The dismissal ifwvalls v. Pastor, et al.
constitutes Plaintiff’'s second strike.

Plaintiff filed WallsStewartv. Tacoma General HospitglCase No. 3:1ZV-5468-
BHS, W.D. Wash., June 28, 2012) when she was incarcerated at the Washington State
Penitentiary. This case was dismissed without prejudice during the screeningspiaces
Plaintiff's failure to state a claim upon which relief could be granted. Plaiatéived her third

strike whenwalls-Stewart v. Tacoma General Hospitehs dismissed.

! After reviewing court records, includirgpmparing prisoner identification numbgethe Court concludes
Plaintiff has filed lawsuits under the nasitdillary Walls, Hillary Lee Walls, and Hillary WaHlStewart.
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While incarcerated Plaintiff brought at ledéisteeactions which were frivolous,
malicious, or failed to state a claim; therefalee is barred from proceeding IFP in this actiof
unless she can showesis exempt from the threstrikesrule becauseshe isunder imminent
danger.

. Imminent Danger Exception

The threestrikesrule does not apply if “the prisoner is under imminent danger of sef
physical injury.” 28 U.S.C. § 1915(g). Prisoners qualify for the imminent danger excepsed
on the alleged cortibns at the time the complaintfised. Cervantes493 F.3d at 1052. The
imminent danger exception requires a prisoner allege a danger which is ‘Ge¢aklg place” or
“hanging threateningly over one’s heattl” at 1056(internal citations omitted)r'he Ninth
Circuit has held “requiring a prisoner to ‘allege ongoing danger . . . is the megilsavay to
interpret the imminency requirementld. (quoting Ashley v. Dilworth147 F.3d 715, 717 (8th
Cir. 1998)). Additionally, the plaintiff must make specific or credible allegatshowing the
threat toheris real and proximat€ervantes493 F.3d at 105iting Lewis v. Sullivan279
F.3d 526, 531 (7th Cir. 200XK;nnell v. Graves265 F.3d 1125, 1128 (10th Cir. 2001)).

Plaintiff allegesherconstitutionakights are being violated because she is being deni
adequate medical treatment. Dktl 1Specifically, Plaintiff states she has been diagnosed w
obstructive sleep apnea which, when uncontrolled, exacerbates her heart cdddaiqm.7.
Plaintiff has been prescribed a CPAP machine to assist her with her breathéngl@dping;
however, Defendants have failed to provilaintiff with the CPAP machindd. pp. 6-8.

Plaintiff has sufficiently alleged a dangehich is “ready to take place” 6hanging
threateningly over [héhead.”Cervantes493 F.3d at 1056 he allege®efendants continue tg

deny her a CPAP machine resulting in an exacerbation of her heart corfelgiotff has
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therefore shown the imminent danger exceptioniappl this case, and Plaintii§ exempted
from thethreestrikes ruleSee Allah v. Gramiak013 WL 3772508, *2 (M.D. Ga. July 16,
2013) (findingthe plaintiff's medical condition and lack of a working CPAP machine may
constitute imminent danger of serious physical injury and granting the motion eegrisd).
CONCLUSION
The Court grants Plaintiff’'s Motion to Proceed IFP as Plaintiff has shown imtnine

danger to overcome her three strikes. If Defendants dispute the Court’s findiRtpthaff is in

imminent danger, Defendants may raise the argument in their resporesidengk and the Court

will revisit the issue.
As Plaintiff's Motion to Proceed IFB grantedthe Court orders as follows:
(2) Plaintiff's declaration indicatesheis unable to afford the Court’s filingé or

give security thereforéis set forth below, an initial partial filing fee will be collected, and

Plaintiff is thereafterequired to make monthly payments of 20 percent of the preceding month’s

income credited tberaccount until the full amount of the filing fee is satisfied.

(2) Pursuant to 28 U.S.C. § 1915, and Plaintiff's approved application to pnocegd

forma pauperisthe agency having custody of the aboeeed Raintiff is directed to calculate

an initial partial filing fee equal to 20 percent of the greater of eitlagrthe average monthly

deposits to the prisoner’s account; or tfie average monthly balance in the prisoner’s accoynt

for the émonth period immediately preceding the date of this Ord@ae initial partial filing fee
should be forwarded to ti@erk of Courtas soon as practicable.

Subsequently, if the prisoner’s account exceeds $10.00, each month the agency h
custody of the prisoner is directed to collect and forward payments equal to 20t péiihe

prisoner’s preceding month’s income credited to the prisoner’s account. Mhetitdleat the
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monthly payment would reduce the prisoner’s account below $10.00, the agency should ¢
and forward only that amount which would reduce the prisoner’s account to the $10.00 le
Please note this $10.00 limit does not apply to the initial partial filing fee dedabove.
Finally, the monthly payments should be collected and forwarded to the Court until the en
filing fee ($350.00¥or this matter has been paid.

3) The Clerk is directedbtsend a copy of this Order ttaitiff, to the financial

officer of this Court, and to the agency having custodyahEff.

ol

David W. Christel
United Statedagistrate Judge

Datedthis 26thday ofJuly, 2016.
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