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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

SARA ROUNDTREE

e CASE NO.3:16CV-5585DWC
Plaintiff,

ORDERREVERSING AND
V. REMANDING DEFENDANT’S
. DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting

Commissioner of Social Security,

Defendant

Plaintiff Sara Roundtree filed this action, pursuant to 42 U.S.C. 8§ 405(g), for judicig
review of Defendant’s denial dierapplication forsupplemental security inconftSI”) and
disability insurance benefi{sDIB”) . Pursuant to 28 U.S.C. 8§ 636(c), Federal Rule of Civil
Procedure 73 and Local Rule MJR 13, the parties have consented to have this matterthe
undersigned Magistrate Jud@eeDkt. 6.

After considering the record, the Court concludes the Administrative Law Judge’)“4
erred when he failed to provide specific and legitimate reasons supppdaldtantial evidenc
for giving little weight to examining psychologist Dr. Terilee Wingate, Ph.@pinions.Had the
ALJ properly considered DwWingate’sopinions the residual functional capacity may have
included additional limitations. The ALJ’s error is therefoeemful and this matteis reversed
and remanded pursuant to sentence four of 42 U.S.C. 8 405(g) to the Acting Commission

further proceedings consistent with tisder.
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FACTUAL AND PROCEDURAL HISTORY

OnJuly 11, 2013Plaintiff filed applicatiors for SSI andDIB, alleging disability as of
November 29, 201Z5eeDkt. 11,Administrative Record (“AR”) 23The applicatios were
denied upon initial administrative review and on reconsidergfiea.idA hearing was held
beforeALJ David Johnson on November 14, 2054eAR 39-69. In a decision datdénuary
15, 2015, the ALJ determined Plaintiff to be not disabfesbAR 23-34 Plaintiff's request for
review of the ALJ’s decision was denied by the Appeals Council, mékengLJI sdecision the
final decision of the Commissioner of Social Security (“Commission8e§AR 1-5; 20 C.F.R.
§ 404.981, § 416.1481.

In Plaintiff’'s Opening Brief, Plaintiff maintains the ALJ erregfailing to provide (1)
legaly sufficient reasons for rejecting the opinions of Dr. Terilee Wingate, Ph.D.(2and
specific, clear, and conwing reasons for finding Plaintiff not fully credibeeeDkt. 13, p. 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

l. Whether the ALJ properly weighed the medical opinion eviegnce.

Plairtiff contends the ALJ erred in his evaluation of the opinion evidence submitted
examining psychologist Dr. Terilee Wingal$).D. Dkt. 13, pp. 4-1&laintiff also alleges the

ALJ erred in his consideration of the opinia@mnpleted bywo non-examining doctorsd.
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The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. BowerB49 F.2d 418, 422 (9th Cir. 198®)jtzer v. Sullivan908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sdpppgebstantia
evidence in the recordl’ester 81 F.3d at 830-3Xkiting Andrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his interpretation thereof, and making findiRggltlick v. Chaterl57
F.3d 715, 725 (9th Cir. 19983i{ing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

A. Dr. Wingate’s Opinions

Dr. Wingatecompletedwo Psychological/Psychiatric EvaluatiodsR 414-22, 581-88.
In the first evaluation, completed on May 14, 2013, Dr. Wingate opined Plamsthildly
limited in her ability to:understand, remember, and persist in tasks by following very short
simple instructionsmake simple workelated decisionsand be aware of normal hazards and
take appropriate precautions. AR 416. She found Plaintiff was moderately limitadaibilitg
to: understand, remember, and persist in tasks by followitaglele instructions; learn new
tasks;perform routine tasks without special supervisemapt to canges in a routine work
setting;ask simplequestions or request assistaraeg set realistic goals and plan independe
AR 416. Dr. Wingate also fourfdlaintiff had marked limitations irperforming activities within
a schedule, maintaimg regular attendance, andibg punctual within customary tolerees

without special supervision; communicatiagd perfornrmg effectively in a work setting;
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completng a normal workday and work week without interruptions fpmychologically based

symptomsand maintaimg appropriate behavior in a work setting. AR 416.

found Plaintiffhad the same functional limitatioas the May 2013 evaluatipexceptDr.
Wingate opinedPlaintiff had improvedn her ability to set realistic goals and plan independe
[improving from moderate to mild impairment] and in her ability to communicatgandrm

effectively in a work settinggmproving from markedly to moderately limitedpAR 584.

Dr. Wingate evaluated Plaintiff again on September 23, 2014. AR 581-88. Dr. Win

The ALJ discussed Dr. Wingate’s opined limitations and then stated:

These opinions arfl) based primarily upon limited information provided by the
claimant, wvhich lacks reliability. Although Dr. Wingate conducted an
examination that provided indications to her as a trained professional, these werg
partly dependentrothe claimant’s participatioldditionally Dr. Wingate did not
have access to other informatiam the record that is inconsistent with the
claimant’s reports as well as the degree of limitation Dr. Wingate assessed. Theg
claimant’s experience in counseling indicates that factors other than hieahyed
determinable impairments, such as her childred household responsibilities,
are thecauseof interference with attendance. As noted above, the claimant
reported to Dr. Wingate that she must complete dileofactivities orfridays but

she failed to report that she had been working out at theiggiwating more
regular activity.(2) Dr. Wingate may have been including factors such as the
demands of the claimant’s children and household as interfering with the ability to
attend, pay attention, interact, and complete a workday or work week, beg issu
caused by factors not resulting from medically determined impairments are not
relevant to the disability consideration. Dr. Wingate did not have access to
counseling reports that revealed no panic attacks and better symptom control with
use of techniques learned in thera@). Eurthermore, actual observation of the
claimant did not reveal symptoms that would support a marked degree of
limitations. Dr. Wingate noted that the claimant was cooperative, as have other
records, inconsistent with the degree of impairment Dr. Wingaimed.
Additionally, mental status examination indicated that the claimant had retained
fair cognitive functioning. The regulations require assessment of medical opinions
for consistency and supportability, which both are lacking in relation to the degree
of limitation Dr. Wingate opined. For these reasons, little weight is given to the
limitations suggested by Dr. Wingate.
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AR 31-32 (internal citations omitted, numbering add&d).

First, the ALJ gave little weight to Dr. Wingate’s opinion because ith@asd primarily
onlimited information provided by PlaintifSeeAR 31-32.“[ An] ALJ may reject a treating
physician’s opinion if it is based ‘to a large extent’ on a claimant’sreplrts that have been
properly discounted as incredibldbdmmasetti vAstrue 533 F.3d 1035, 1041 (9th Cir. 2008)
(quoting Morgan v. Comm’r. Soc. Sec. Admib9 F.3d 595, 602 (9th Cir. 199@)ting Fair v.
Bowen 885 F.2d 597, 605 (9th Cir. 1989)). This situation is distinguishable from one in wk
the doctor providesdr own observations in support leérassessments and opinioBge Ryan
v. Comm’r of Soc. Sec. Admib28 F.3d 1194, 1199-1200 (9th Cir. 2008) (“an ALJ does nof
provide clear and convincing reasons for rejecting an examining physician’s opmion b
guestioning the credibility of the patient’s complaints where the doctor does cretditishose
complaints and supports his ultimate opinion with his own observati@es)also Edlund v.
Massanarj 253 F.3d 1152, 1159 (9th Cir. 2001)MW] hen an opinion is not more heavily base
on a patient’s selfeports than on clinical observations, there is no evidentiary basis forngj
the opinion.”"Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014itihg Ryan 528 F.3dat
1199-1200).

Dr. Wingate interviewed IRintiff and conduatdtwo separate mental status
examinatios (“MSE”) of Plaintiff. SeeAR 41418, 58185. Following the examinaticrof
Plaintiff, Dr. Wingate diagnosed Plaintiff with panic disorder with agbadbig major

depreswe disorder, recurrensevereanxiety disordernot otherwise specified;

! The Court notes the ALJ discussed Dr. Wingatefortswhendetermininghe weight to givePlaintiff's
subjedive testimonySeeAR 28-30. The ALJ, however, did not discu3s Wingate’'sopinions or the weight giver
to theopinions until later in his decision. The Court considers only theistsun regarding the weight given to th
opinions in determining whether the ALJ provided specific and legidmeasons supported by substantial evidé

nich

d

bCti

e
tnce

for giving little weight to Dr. Wingate's opinionSee Orn v. Astryel95 F.3d 625, 630 (9th Cir. 2007) (“We revigw

only the reasons provided by the ALJ in the disability determination agchot affirm the ALJ on a ground upori
which he did not rely.”).

ORDER REVERSING ANCREMANDING
DEFENDANT’'S DECISIONTO DENY BENEFITS
-5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

depersonalization disordezannabisabuse, sustained full remissi@nd alcohol use/abuse.
AR 415, 583. Dr. Wingate indicated Plaintiff had a glasdessment of functioning (“GAF”
score of 50 based on Plaintiff's symptom severity, the 818Ekd Plaintiff's activities of daily
living. AR 415, 5831In reaching her opinions, Dr. Wingatelied onherown observations,
documented results of the MSEs, and Plaintiff’'s subjective complaints pode@ metal
health history. AR114-18, 5885. Dr. Wingatealid not discredit Plaintiff's sulective reports,
and supported herdtimate opinions with th&1SEsandherown observationslhe ALJ even
found Dr. Wingate’sexaminations were onlipartly dependafiton Plaintiff's participation.
SeeAR 32.

In finding Dr. Wingate’s opinions were based on Plaintiff's subjective repiesALJ
noted“Dr. Wingate did not have access to other information in the record that is incohsists
with the claimant’s reports as wel the degree of limitation Dr. Wingate assessA®"32 The
ALJ did not explainvhy Dr. Wingate's failure to reviewother information in the record”
discredits her opinion$SeeAR 32.Dr. Wingaterelied onherown ob®rvations, results from
the MSEs Beadministered, and Plaintiff's reported mental health history and subjective
complaints to reach her opinion of Plaintiff's functional limitations. AR-48458185. While

the ALJ listed examples from the record which may conflict with Dr. Wingételshgs and the)

information provided to Dr. Wingat&edid not explain why the conflicting evidence was mare

persuasive than Dr. Wingate’s examinations, observations, and opiBemsesy.Lester 81 F.3d
at 832-33 (the “Commissioner is required to give weight not only to the treatingiphisi
clinical findings and interpretation of test results, but also to his subjective@ndg’). Further,

Defendant does not cite, nor does the Court fdhority holdingan examining physician’s

D
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failure to supplemertierown examination and observations with additional records is, &g

specific and legitimate reason tvg less weight to the opiniofeeDkt. 16.

Dr. Wingate based heapinions of Plaintiff's limitations on a combination of persona|

observations, mental examinations, and Plaintiff's mental health histdrgubjective reports
Therefore, theCourt concludes the ALJ’s finding that Dr. Wingate’s opinions were based
primarily upon limied informatiorprovided by Plaintiff-which was allegedly inconsistent
with other portions of the recoris nota specific and legitimate reason supported by
substantial evidencé.

Secondthe ALJ gave little weight to Dr. Wingate’s opinions because Ylingate
may have been including factors such as the demands of the claimant’s children and hou
as interfering with the ability to attend, pay attention, interact, and ctergplg@orkday or work
week.” AR 32. The ALJ failed to provide any explanation for why he found Dr. Wingléel
onfactors beyond Plaintiff snedically determinable impairmentsreaching her conclusions.
SeeAR 32.Furthermore, while it appears Dr. Wingate was cognizant of Plaintiffisigms
with employment, social support, finances, housing, and transportation, there is nothing if
findings to indicate she based her opinions on factors olRtad®iff’'s medially determinable

impairmentsSeeAR 41418, 58185. Therefore, this is not a specific and legitimate reason

2 Defendant argues the Algave little weight to Dr. Wingate’s opinions because the opinions were
inconsistent with the medical records, not because she did not reviegahnedords. Dkt. 16, p. 5. The ALJ staté
Dr. Wingate"did not have accege otherinformation in the recofdwhich are inconsistent with her findings. AR
32 (emphasis added)he ALJ did not state he was giving little weight to Dr. Wingate’'siops because her
opiniors wereinconsistent with the recordThe Court cannot “affirm the decision of an agency gnoaind the
agency did not invoke in making its decisioBtbut v. Comm’r of Soc. Sec. AdmiB4 F.3d 1050, 1054 (9th Cir.
2006). “Longstanding principles of administrative law require usetddew the ALJ’s decision based on the
reasoning and actuahfiings offered by the ALJ- notpost hoaationalizations that attempt to intuit what the
adjudicator may have been thinkingfay v. Comm’r of SS/&54 F.3d 1219, 12286 (9th Cir. 2009)djting SEC
v. Chenery Corp 332 U.S. 194, 196 (1947) (otheratibn omitted))see also Moling674 F.3d at 1121 (“we may
not uphold an agency’s decision on a ground not actually relied on by the agéwscyig. ALJ did not state he wg
giving little weight to Dr. Wingate’s opinions because the opinions weomsgistent with other information in the

ne,

sehold

n he

ed

%)

recordwhich the ALJ specifically identifigdhe Court is not persuaded by Defendant’'s argument.
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supported by substantial eviderfoe giving little weight to Dr. Wingate’s opinionSeeSocial
Security Ruling (SSR) 86-8 (“presumptions, speculations and suppositions should not be
substituted for evidence”).

Third, the ALJ found Dr. Wingate’s opinion was entitled to little weight bechase
opinions were inconsistent with her observations and the MSE. AR 32. Specifically,the A
found (A) Dr. Wingate’s observation that Plaintiff was cooperative was incenssith the
degree of impairment to which Dr. Wingate opined andifB)MSE indicated Plaintiff retaineq
fair cognitive functioning. AR 32. An ALJ may give less weight to a physicianisi@pif the
physician’sclinical notesand recorded observations contradict the physician’s opiBeyliss
427 F.3d at 1216. The ALJ, however, failed to adequately exptay Dr. Wingate’s
observation that Plaintiff was cooperative was inconsistent with her opiSiee&R 32. There
is nothing in Dr. Wingate’s opinionghich indicateshe found Plaintiff would be uncooperativ
in a work settingSeeAR 416, 583-84The ALJ also failed to explaimow Raintiff's fair
cognitive functioning is inconsistent with Dr. Wingatepinions.SeeAR 32. Withoutan
adequate explanation to support the alleged inconsistencies, the Court cannohédeténeni
ALJ’s finding provides a specific and legitimate reason supported by sublstardince to
discredit Dr. Wingate’s opinion&eeMcAllister v. Sullivan888 F.2d 599, 602 (9th Cir. 1989)
(an ALJ’s rejection of a physician’s opinion on the ground that it was contraryicetli
findings in the record was “broad and vague, failing to specify whaltlefelt the treating
physician’s opinion was flawed”Blakes v. Barnhart331 F.3d 565, 569 (7th Cir. 2003) (“We
require the ALJ to build an accurate and logical bridge from the evidenceltaghclusions so

that we may afford the claimant meaningful review of the SSA’s ultimate find)ngs.”

[1°]
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For the reasons discussed above, the Court concludes the ALJ failed to provide sf
and legitimate reasons supported by substantial evidence for giving littlet weel@h Wingate’s
opinions. Accordingly, thé&LJ erred.

“[H]armless error principles apply in the Social Security contélbfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security Admib4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115The determination as to whether an error is harmless requires ssjxastc
application of judgment” by the reviewing court, based on an examination of the resed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsighMolina, 674 F.3d a
1118-1119 quotingShinseki v. SanderS56 U.S. 396, 407 (209

Here, in regard to Plaintiff mmentallimitations, theALJ restricted Plaintifto work “that

consists of simple, routine tasks; that is performed where the general pujgicadly not

present; and that does not require more than occasional changes in work routine.’IfAR.27|

Wingate’s opinions had been properly consideredrebielual functional capacity (“RFCipay
have included greater limitations regarding Plaintiff's mental health impairraedteer ability
to attend work on a consistent basis. For exampléMirgate opined Plaintiff is markedly
limited in her ability to complete a normal workday and work week without uggons from
her psychologically based symptoms, maintain appropriate behavior in a warg, sattil
perform activities within a schedule, maintain regular attendance, and ttegumithin
customary tolerances without special supervision. AR 588484 .the ALJproperly considered

Dr. Wingate’s opinions, he may havelnded aditional limitations in the RF@nd in the
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hypothetical questions posed to the vocational expésive Duchesndés the ultimate disability
determination may have changed, the ALJ's error is not harauessequires reversal

B. Non-examining Doabrs’ Opinions

Plaintiff also argues the Aldrred by giving great weight to the opinions of two non-
examining doctors because the opinions were not be based on the longitudinal record an
consistent with Dr. Wingate’s opinions. Dkt. 13, pp. 12-14. A examining physician’s
opinion may constitute substantial evidence when it is consistent with other independent
evidence in the record@onapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 200Hpwever,

“[i] n order to discount the opinion of an examining physician in favor of the opinion of a n
]examining medical advisor, the ALJ must set forth specific, legitimate reasdreseh

supported by substantial evidence in the recordri Nguyen v. Chatet00 F.3d 1462, 1466

d not

(9th Cir. 1996) ¢iting Lester 81 F.3d at 831). As the ALJ did not provide specific and legitimate

reasons for discounting Dr. Wingate’s opinions, he erred when he discounted Dr. Wingatg

A4

opinions in favor of the opinions of two non-examining doctors. On remand, the ALJ should re-

evaluate all the medical opinion evidence.

Il. Whether the ALJ erred by failing to provide clear and convincing reasons
supported by the recordto discount Plaintiff's subjective testimony

Plaintiff contends the ALJ failed to give clear and convincing reasons fatingje
Plaintiff's testimony aboubhersymptoms and limitations. Dkt31pp. 14-18. The Court
concludes the ALJ committed harmful error in assessing the medical opinion eviseac

Section Isupra Becausdhe ALJ’s reconsideration of the medical opinion evideneg impact

% While discussing the weight given to Plaintiff's subjective testimémy ALJ stated “Dr. Wingate’s
findings indicatghat the claimant remained capable of performing work within the bafritie above residual
functional capacity.” AR 29. However, the ALJ explicitly gave little g¥gito Dr. Wingate’s opinions and did not

incorporateall of her opined limitations intdie RFC.Therefore, the Court finds the ALJ’s error is harmful.
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his assessment of Plaintiff's subjective testimony, the ALJ must recontad@rfs subjective
testimony on remand.

The Court also notes, on March 16, 20th@, Social Security Administration changed
way it analyzes a claimant’s credibilitpeeSSR 163p, 2016 WL 1119029 (S.S.A. Mar. 16,
2016). The term “credibility” will no longer be usdd. Further, symptom evaluation is no
longer an examination of a claimant’s charactedjudicators will not assess an individgal’
overall character or truthfulnessd. The ALJ’s decision, dated January 15, 20d/as issued
more than a year before SSR3Bbecame effectivelherefore, the ALJ did not err by failing
apply SSR 16-3p. However, portions of his decision finding Plaintiff not entirelybteedives
not comply with thenew SSRFor example,ite ALJ found Plaintiff noentirelycredible, in part
because she had history of not being completely forthright,” provided inconsistent infoiona
regarding heemployment, and providadconsistent statements regarding her daily activitie
SeeAR 29-30; SSR 1€3p (“inconsistencies in an individualstatements madé\arying times
does not neceaarily mean they are inaccurateQnremand the ALJis directed tapply SSR
16-3p when evaluating Plaintiff's subjective testimony.

. Whether the case should be remanded for an award of benefits.

Plaintiff arguesthis caselsould be remanded for an award of benefits. Dkt. 13, p. 18|

Defendant maintains there are conflicts in the evidence which must be resolesolaoml Dkt.
16, pp. 12-14.

The Court may remand a case “either for additional evidence and findingsnartb a
benefits.”"Smolen80 F.3d at 1292. Generally, when the Court reverses an ALJ’s decision,
proper course, except in rare circumstances, is to remand to the agency fonaddit

investigation or explanationBenecke379 F.3cat 595 (citations omitted). However, the Nintl

the

to

it

|72}

“the
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Circuit created a “test for determining when evidence should be credited anchadiate
award of benefits directed[.Harman v.Apfel 211 F.3d 1172, 1178 (9th Cir. 2000).
Specifically, benefits should be akdad where:
(1) the ALJ has failed to provide legally sufficient reasons for rejecting |[
claimant’s] evidence, (2) there are no outstanding issues that must be resolveq
before a determination of disability can be made, and (3) it is clear frem t
recod that the ALJ would be required to find the claimant disabled were such
evidence credited.
Smolen80 F.3d 1273 at 129R®)cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002
The Court has determined the ALJ mieseévaluate the medical opini@videnceand
Plaintiff’'s symptom testimony and finds issues remain which must be rdsaiweerning
Plaintiff's functional capabilities and her ability to perform other jobs existirgggnificant
numberdn the national economy. Therefore, remand for further administrative proceeding

appropriate.

CONCLUSION

).,

SIS

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefgsérsed and
this matter isemanded for further administrative proceedings in accordance with the findi
contained herein.

Datedthis 19thday ofDecember, 2016.

o (s

David W. Christel
United States Magistrate Judge

g
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