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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JEFFREY JOHNSON,

Plaintiff, CASE NO. C16-5593JLR

V. ORDER AFFIRMING
DEFENDANT’'S DECISION TO

CAROLYN W. COLVIN, DENY BENEFITS

Defendant.

l. INTRODUCTION

Plaintiff Jeffrey Johnson seeks review of tthenial of his application for disabili
insurance benefits. Mr. Johnson contetiddé the Administrative Law Judge (“ALJ")
erred in evaluating the medical evideneealuating Mr. Johnson’s testimony, finding
that he did not meet the Medical Vocatab Guidelines for disability, assessing his
residual functional capacity (“RFC”), findirgm capable of performing past work, an
alternatively finding him capable of perfommgi work available irthe national economy,
(Op. Br. (Dkt. #9) at 1-2.) Having considered the submissions of the parties, the 1
portions of the record, and thepdipable law, the court AFFIRMBefendant

Commissioner Carolyn W. Colvin'st{fe Commissioner”) final decision and
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DISMISSESthe case with prejudice.
I BACKGROUND

On July 25, 2014Mr. Johnson protectively filedn application for disability
insurance benefits. (Admirtiative Record (“AR”) (Dkt# 7) at 11.) Mr. Johnson’s
application was denied initiallgnd on reconsiderationld() The ALJ conducted a
hearing on November 20025, at which Mr. Johnsorleged an amended disability
onset date of October 24, 2014d.Y After the hearing, the ALJ issued a decision
finding Mr. Johnson not disabledld(at 11-22.)

The ALJ utilized the five-stegisability evaluation processand the court

summarizes the ALJ’s findings as follows:

Step one Mr. Johnson did not engage irbstantial gainful activity from Octobe

24, 2014, the alleged onset date ofdigability, through December 31, 2015, h
date last insured.

Step twa Through the date last insurédt. Johnson had the following severe
Impairments: cervical herniated disdegenerative disc disease, and bilateral
shoulder impingements status post-repair.

Step three Through the date last insdkeMr. Johnson did not have an
impairment or combination of impairmearthat met or equaled the requirement
of a listed impairmertt.

RFC: Through the date lastsured, Mr. Johnson caliperform light work as
defined in 20 C.F.R. 8§ 40¥567(b) with the followingadditional limitations: He
can never climb ladders, ropes, or scafoltHe can occasionally stoop, kneel,
crouch, and balance. He can never trade cannot perform overhead reachin
but can perform less than occasionaliog or pulling with his arms. He can
stand or walk for an hour at a time Bomaximum of three hours in an eight-ho

120 C.F.R. § 416.920.

220 C.F.R. Part 404, Subpart P, Appendix 1.
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day. He can sit without limitations buiguwres the ability tetand after sitting fol

one hour. He can occasionally climiomas and less than occasionally climb

stairs. He should avoid exposure tghhimpact vibration. He should avoid

concentrated exposure to hazards and dammexposed tonprotected heights.

Step four: Through the date last insurédt. Johnson was able to perform his

past relevant work as an operation egsher as it is generally performed.

Therefore, he is not disabled.

Step five Alternatively, because jobs existsignificant numbers in the nationg

economy that Mr. Johnson could have perfedrthrough the date last insured,

IS not disabled.
(SeeAR at 13-22.) The Appeals Councilrded Mr. Johnson’s request for review,
making the ALJ’s decision the Commissioner’s final decisi@eefR at 1-6.}

. ANALYSIS

Pursuant to 42 U.S.C.4)5(Qg), this court must saside the Commissioner’s
denial of social security benefits if tA¢.J’s findings are based on legal error or not
supported by substantial evidenndéhe record as a whold®ayliss v. Barnhart427 F.3d
1211, 1214 n.1 (9th Cir. 2005) (citifgdwell v. Apfel 161 F.3d 599, 601 (9th Cir.
1999)).

A. Evaluation of the Medical Evidence

Mr. Johnson argues that the ALJ erre@waluating the medical evidence in the
record. SeeOp. Br. at 10-16.) Where the medieaidence in tk record is not

conclusive, resolving “questions of credibileyd resolution of conflicts” is solely the

responsibility of the ALJ.See Sample v. Schweiké&94 F.2d 639, 642 (9th Cir. 1982).

% The court omits the rest of the procedural history in this matter because it is not r
to the outcome of the case.
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In such cases, “the ALJ’s conclusion must be uphdidorgan v. Comm’r, Soc. Sec.
Admin, 169 F.3d 595, 601 (9th Cir. 1999).

In resolving questions of credibilitynd conflicts in theevidence, an ALJ’s
findings “must be supported Ispecific, cogent reasonsSee Reddick v. Chatet57

F.3d 715, 725 (9th €i1998). The ALJ can satisfy this requirement “by setting out g

detailed and thorough summary of the factd eonflicting clinical evidence, stating his

interpretation thereof, and making findingdd. The ALJ may also draw inferences
“logically flowing from the evidence."Sample 694 F.2d at 642. Further, the court its
may draw “specific and legitimatefarences from the ALJ’s opinion.KMagallanes v.
Bowen 881 F.2d 747, 755 (9th Cir. 1989).

The ALJ must provide “éar and convincing” reasons for rejecting the
uncontradicted opinion of either @#ting or examining physiciarester v. Chater81

F.3d 821, 830 (9th Cil996). Even when a treating or examining physician’s opinid

contradicted, that opinion “can only be &g for specific and legitimate reasons that

are supported by substantalidence in the record.ld. at 830-31.
1. Cindy Toraya, M.D.
Mr. Johnson argues that the ALJ erred biyig to give a speaéic and legitimate
reason to discount the opinion of exaimg physician Cidy Toraya, M.D. $eeOp. Br.

at 10-13.) The court disagrees.

Dr. Toraya examined Mr. Bmson in October 2014 and opd that he could walk

or stand for no more than two hours in a kday, sit for no more than four hours with
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position changes, and lift or carry no mdnran 20 pounds occasially and 10 pounds
frequently. SeeAR at 1085.) Dr. Toraya also opid that Mr. Johnson should perforn
no climbing, balancing, stooping, k&lang, crouching, or crawling.Sge id) The ALJ
gave some weight to Dr. Toraya’s omnj incorporating the lifting and carrying
restrictions into the RFC.S€eAR at 20.) However, the ALJ discounted the other
limitations because, among otheasens, the severe limitations were inconsistent wit
Dr. Toraya’s objective findings and other treatment recor8se (d)
An ALJ need not accept a physician’s opmif it is inadequgely supported by

clinical findings. See Batson v. Comm’r, Soc. Sec. Ad350 F.3d 1190, 1195 (9th C

2004). Here, Dr. Toraya found on physieahmination that Mr. Johnson was able to

walk to and from thexamination room without diffidty, could perform a tandem walk

had fully intact motor functiom his legs, and had full rang® motion in his hips, knee
and ankles. SeeAR at 1083-84.) An ALJ also needt accept a physician’s opinion if
Is inadequately supported “by the recasda whole,” including treatment recordaee
Batson 359 F.3d at 1195ee also Tommasetti v. André&33 F.3d 1035, 1041 (9th Cir
2008). Here, other treatment providers natedct muscle strength, normal gait, and
only mild degenerative spinal changeSe€AR at 1179, 1191.) Mr. Johnson reportec
these providers that he was responding tortreat well, his pain level had decreased
two out of 10, and he hae6é complaints” upon his disctge from physical therapy in
December 2014.SeeAR at 1168, 1175.)

Ultimately, if the medicaévidence “is susceptible taore than one rational
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interpretation,” including one &t supports the ALJ’s decision, the ALJ’s decision “m
be upheld.”See Thomas v. Barnha&78 F.3d 947, 954 (9th Cir. 2002). The court m
not reweigh the evidencé&ee id Substantial evidence ugrts the ALJ’s finding that
Dr. Toraya’s opinion was inconsistent wiihi. Toraya’s objectig findings and other
treatment records. Therefore, the court tushes that the ALJ did not err by discounti
Dr. Toraya’s opinion.

2. Julie Milasich, O.T.

Mr. Johnson next argues that the Adrded by failing to gie a germane reason
supported by substantial eviadento discount the opinion of Julie Milasich, O.Beé
Op. Br. at 13-16.) The court disagrees.

Occupational therapists are considereithéo sources,” and their opinions may
given less weight thatinose of “acceptable medical sourceS&€e20 C.F.R.

8§ 404.1513(d). The testimony sdfich “other sources” may be discounted if the ALJ
“gives reasons germane to Bdsource] for doing so.'See Molina v. Astryé74 F.3d
1104, 1111 (9th Cir. 2012) (internal citations omitted).

In July 2015, Ms. Milagih examined Mr. Johnson and opined that he was
“significantly limited in [his] tolerance for stiained sitting, standg, and walking, and
[did] not demonstrate the ability perform full-time work eveat the sedentary level.”
(SeeAR at 1129.) The ALJ gave no weigbtthis opiniorbecause, among other
reasons, it was inconsistent with treatmawies and other objiee findings in the

record. SeeAR at 19.)
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Again, an ALJ need not accept a phiancs opinion if it is inadequately
supported “by the record as a whglincluding treatment record§&ee Batsqr859 F.3d
at 1195;see also Tommasetf33 F.3d at 1041. As described above, Mr. Johnson’s
treatment records were inconsistent with severe limitationaindistg, walking, and
sitting. See supr& Ill.A.1. Therefore, the ALJ praded a germane reason supported
substantial evidence for rejegy Ms. Milasick’s opiniorthat Mr. Johnson could not
perform even sedentary work.

B. Evaluation of Mr. Johnson’s Testimony

Mr. Johnson argues that the ALJ erre@waluating his subjective complaints.
(SeeOp. Br. at 16-17.) The court disagrees.

Questions of credibility are soletiie responsibility of the ALJISee Samp|&694
F.2d at 642. The court may not secaneess these credibility determinatiofslen v.
Heckler, 749 F.2d 577, 580 (9th Cir. 1984). Tgex a claimant’s subjective complain
the ALJ must provide “specific, cogent reasons for the disbellefster 81 F.3d at 834
(citation omitted). The ALJ “must identify valh testimony is not credible and what
evidence undermines theashant’'s complaints.d.; see also Dodrill v. ShalaJd 2 F.30

915, 918 (9th Cir. 1993). Urde affirmative evidence showe claimant is malingering

the ALJ’s reasons for rejecting the claimangstimony must be “clear and convincing.

Lester 81 F.2d at 834. An ALJ’s credibility determination remains valiein if some of

the reasons for discrediting a claimant’s testignshould properly bdiscounted, as long

as the determination is suppex by substantial evidenc&onapetyan v. Halte242
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F.3d 1144, 11489th Cir. 2001).

Here, the ALJ discounted Mr. Johnsotestimony for several reasons, includin
that the testimony was inconsistent with. Mlohnson’s activities and the treatment no
in the record. $eeAR at 17-18.) An ALJ may discoua claimant’s testimony when &
claimant’s activities of daily livingcontradict his other testimony.See Orn v. Astrye
495 F.3d 625, 639 (9th Cir. 2007). Here, Nbhnson alleged thatye to his back and
neck pain, he could only std for 10 to 15 minutes and sit for 20 minutes at a time a
that he had problems turning his heaBedAR at 58-60.) He also stated that he had
“bad days” two or three daygsweek, which then required@her two or three days of
recovery, during which he spent all day reclinin§e4AR at 60-61.) However, his
activities of daily living includeamowing the lawn, cooking, drtaking out the trash, ar
his reported hobbies included fishiagd driving to church servicesS€eAR at 1088.)
Substantial evidence supports the ALJ’s firgdihat Mr. Johnson'’s activities cast doul

on the severe limitations to that he alleged.

[es

Dt

Also, while a claimant’s testimony may rue rejected “solely because the degree

of pain alleged is not supportegl objective medical evidencesée Orteza v. Shalgla0

F.3d 748, 749-50 (9th Cir995), a determination thatcéaimant’s complaints are

“inconsistent with clinical observations” caatisfy the “clear and convincing” reasons

requirement.See Regennitter v. Comm’r, Soc. Sec. Adrhé6 F.3d 1294, 1297 (9th
Cir. 1998). Here, as described above, séwfirdacal treatment notes and examination

findings were inconsistent with the sevénaitations to which Mr. Johnson testifie&ee
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supra8 lll.A.1. Therefore, thé&LJ provided clear and comcing reasonsupported by
substantial evidence to discount.Mohnson’s subjective complaints.

C. Medical Vocational Guidelines

Mr. Johnson argues that given his ggeyious relevant work, and RFC, the
Medical Vocational Guidelineshould have mandated a findinfidisability under Rule
201.14. GeeOp. Br. at 9.) However, Rule 201.applies only to claimants limited to
sedentary workSee20 C.F.R. Pt. 404, Subpt. P, AfH.8 201.14. The ALJ found that
Mr. Johnson had the RFC to perform ligldrk with some additional limitations.Sée
AR at 16.) Therefore, Rule 201.14 doed apply, and the ALJ did not err here.

D. Step-FiveFinding

Mr. Johnson argues that the ALJ erredtap five by finding that Mr. Johnson
could perform work available in signifinelnumbers in the national economye€Op.
Br. at 5-9.) The court disagrees.

At step five of the disability evaluatn process, the ALJ must show that the
claimant is able to perform a job availa in significant numbers in the national
economy. See Tackett v. Apfel80 F.3d 1094, 1098-99 (9@ir. 1999); 20 C.F.R.

88 404.1520(d), (e). The ALJ can accomptltsl through the testimony of a vocation
expert. Osenbrock v. ApfeR40 F.3d 1157, 116®th Cir. 2000)Tackett 180 F.3d at

1100-01. To qualify as substantial evidence, the vocational expert’s testimony mu
reliable in light of the medical evidenc&ee Embrey v. BoweB49 F.2d 418, 422 (9th

Cir. 1988). Only if a vocational expert’s testimony “appears to conflict” with the
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Dictionary of Occupational Titles (“DOYJ must the ALJ obtain “a reasonable
explanation for the apparent conflict” bet®n the vocational expert’s testimony and t
DOT. SeeSocial Security Ruling (“SSR”) 00-4pyailable at2000 WL 189804, at *4.
Mr. Johnson argues that the vooatl expert’s testimony contained an
unexplained conflict with the DOT.S€eOp. Br. at 6-8.) However, the vocational exy
specifically identified that his testimompntained deviations from the DOTSEeAR at

80.) The ALJ asked the vocational experéxplain the conflict, and the vocational

ert

expert replied that he could testify that.Mohnson could still perform the jobs identified

despite the deviations from the DOT “[bgalson [his] professional experience and
knowledge of the labor market.’Sée id) Mr. Johnson argues that “this brief stateme
does not qualify as a ‘reasonable explanationSee0Op. Br. at 7.) However, SSR 00-4
states that a vocational expert’s profesal experience is sufficient to reasonably
explain a conflict between the vocatibeapert’s testimony and the DOTBeeSSR 00-
4p at *2. Therefore, the ALJ did not &y relying on the testimony of the vocational
expert.

Mr. Johnson also arguesatithe ALJ erred by failing testablish that the jobs
identified by the vocational expert existedsignificant numbers despite erosion base
on the additional limitations in the RFCS€eOp. Br. at 8-9.) However, the ALJ
specifically noted that the vocational expestiteed that the jobs existed in significant
numbers despite any erosiorSe€AR at 22.) Therefore, thdlLJ committed no error at

step five.
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IV.  CONCLUSION
For the foregoing reasons, the court AFFIRMS the Commissioner’s final deg
and DISMISSES this case with prejudice.

DATED this 13th day of January, 2017.

W\ 2,905

JAMES L. ROBART
United States District Judge
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