Wingo v. Berryhill

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JENNIFER G. WINGO

e CASE NO.3:16CV-05619DbWC
Plaintiff,
ORDER REVERSING AND

V. REMANDING DEFENDANT'S

, DECISION TO DENY BENEFITS
NANCY A. BERRYHILL, Acting

Commissioner of Social Securjty

Defendant.

Plaintiff Jennifer G. Wingo filed this action, pursuant to 42 U.S.C. 8§ 405(qg), for judi
review of Defendant’s denial of Plaintiff's applications for glgmental security income (“SSI

and disability insurance benefits (“DIB'Rursuant to 28 U.S.C. § 636(c), Federal Rule of

Cial
)

ivil

Procedure 73 and Local Rule MJR 13, the parties have consented to have this mattey hear

the undersigned Magistrate Jud§eeDkt. 6.
After reviewing the record, the Court concludesAldeninistrative Law Judge ALJ")
erred when he failetb discuss significant, probative evidence showing Plainbfisk

impairment to beevereThe ALJ further erred when he failed to provageecific and legitimats
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reasos supported by substantial evidennesupport of his decision to give only minimal

weight to Dr. Brown’s medical opiniotdad the ALJ properly considered pertinent evidence

regarding Plaintiffsbackimpairmentand properly considered the medical opireerdencethe
residual functional capacity may have included additional limitations. ThesAdcdor is
therefore harmful, and this matter is reversed and remanded pursuamtetecgour of 42
U.S.C. § 405(g) to the Acting CommissioméiSocial Security (“Commissionerfpr further
proceedings consistent with tidsder

FACTUAL AND PROCEDURAL HISTORY

OnJune 23, 2008, Al#iff filed anapplication for SSI anB®IB, alleging disability as of
July 1, 2006SeeDkt. 13 AdministrativeRecord (“AR”) 125-132, 632The applicatiorwas
denied upon initial administrative review and on reconsidergfieeAR 66-69, 70-74, 6320n
Januarye, 2011 ALJ Marguerite Schellentger found Plaintiff not disabledAR 17-26, 632.
The Appeals Council denied Plaintiff's administrative app@a€AR 1-5, 632.Plaintiff
appealed to the United States District Court for the Western District of Washimdtich
remanded the cager further proceedingsSeeAR 724-735 Wingov. Colvin, 3:12CV-05582-
BHS-KLS (W.D. Wash.).

On remand, Plaintiff received a second hearing beforeRdhkrt P. Kingsleywho
againfound Plaintiff not disabled. AR 629-64Flaintiff's request for review of the ALJ’s
decision was denied by the Appeals Council, makibd Kingsley’'sdecision the final decisior
of theCommissionerSeeAR 622-624; 20 C.F.R. § 404.981, § 416.1481. Plaintiff now appe

ALJ Kingsley'sdecision fiding Plaintiff not disabled.

1 When stating “the ALJ” or “the ALJ’s decision” throughout tBisder, the Court is referring to ALJ

174

als

Kingsleyand hisJuly 7, 2015ecision.
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In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erred by: (1) firgditlaintiff's
back condition antiepatitis Cverenotseverdmpairmens at Step Twp(2) providing legally
insufficient reasons for rejectingedical source opinions; (3) failing to provideariand
convincing reasons for finding Plaintiff not entirely credible; (4) failia provide germane
reasons for rejecting lay testimony; (8)ding Plaintiff capable of performing her past releva
work at Step Four; and (6) basing his Step Five finding on his erroneous residual function
capacity (RFC) assessmebkt. 16, p. 2.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security begfits if the ALJ's findings are based on legal error or not supported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ erred by finding Plaintiff's back impairment and hepatitis C
did not constitute severe impairments atStep Two.

Plaintiff asserts the ALJ erred in failing to find Plaintiffs) back pairassociated with
multilevel degenerative disc disease, spondylosis, and herniated disc) fwegpdBtis Cvere
severe impairmentst Step Two. Dkt. 16, pp. 15-16.

StepTwo of the administration’s evaluation process requires the ALJ to determine
whetherthe claimant “has a medically severe impairment or combination of impairments.”
Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (citation omitted); 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii) (1996). An impairment is “not severe” if it does not
“significantly limit” the ability to conduct basic work activities. 20 GRF88 404.1521(a),

416.921(a). “Basic work activities are ‘abilities and aptitudes necessary tosigains,

al

al of
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including, for example, walking, standing, sitting, lifting, pushioulling, reaching, carryingr
handling.”” Smolen80 F.3d at 1290yuoting20 C.F.R. 8140.1521(b))Ah impairment or
combination of impairments can be found ‘not severe’ only if the evidence estalalishght
abnormality having ‘no more than a minimal effect on an individual[']s abdityark.” Id.
(quoting Yuckert v. BoweB841 F.2d 303, 306 (9th Cir. 198&dpptingSocial Security Ruling
“SSR” 8528)).

A. Backlmpairment

The ALJ found Plaintiff'anultilevel degenerative disc diseaspondylosis, and

herniated diseverenotsevere impairmesiat Step Two because the record shdbwenimally

related treatment armbmplaints from Plaintiffto medicalproviders related to these conditions

AR 635.The ALJcitedPlaintiff's treatment records indicating lack of symptoms associated
her conditions including lack of tenderness, full range of motion, full strength, inteett,
and stable and normal gait. AR 635 (citing AR. 882, 886, 888, 1072, 1074, 1077, T1G35).
ALJ further found the record, includindatiff's testimony and functional report, failed to
establishPlaintiff's back conditions have more than a minimal effect on her ability to perfo
basic work activities. AR 635.

However, the ALJ failed to discuss objective medical evidenowisly Plaintiff was
diagnosed with and treated for chronic back pain associated with degenerativeedise,dis
spondylosis and herniated diS2eAR 107077, 108188. These diagnoses are supported by
objective findings in Plaintiff'sJuly 2014 CT scan which showed,

discbulge with superimposed right paracentral and central disc protrusion causing

moderate anterior thecal sac effacement at L4... compression of the L5 nerve

root, left paracentral disc herniation at TP, causing mild effacement of the

lateral recess affecting L1 nerve root, NFN-b4L2-3, L5 S1.

AR 1085.
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The ALJ further failed to discuss evidence demonstrating Plaintiff's sym@estgiateq
with herbackimpairmentsignificantly limit herability to conduct basic work activitiesichas
walking, standing, sitting, lifting, pushing, pulling, reaching, carrying or hiagdbmolen 80
F.3d at 1290quoting20 C.F.R. 8140.1521(b)}or example, aomplete review of Plaintiff's
medical records indicates that as early as 2011, Plaintiff complained of backRal60.
Specifically, Plaintiff noted it was difficult for her to lift and carry due tdamg) history of
[domestic violence], many battering (sic), broken bones and brokenldbBlaintiff's records
further indicate thatore recently in 201dhe persistently copfained of increasing right leg,
tailbone, and chronic back pain. AR 1070-77. Several nurse practitioners corroborated air]
occasions that Plaintiff demonstrated an antalgic, painful @8R 1074, 1084-97These
symptoms led tgeveral visits to the emergency raateroid injections and unsuccessful
physical therapy sessisifior pain managemend. Plaintiff has desdbedher back pain as
“numbness and tingling in her arms and [legs] from the elbow [down to] the hands andeth
to the feet..radiat[ingJup to her upper back.” AR 1075.

In November 2014fter several faileghysical therapy sessions and injection treatme
Plaintiff was referred to a pain specialist her continued pain. AR 1081-1088edical records|
from Seattle Pain Center indicate Plaintiff's

[p]ain is constant, [and] tends to be worse at the beginning of the day and begat
2-3 years ago. It islescribed as a dull, sharp, stabbing, numbness, pins and

needles, pounding and aching sensation. On the average, her pain is rated 7/10.|.

She rates her pain 10/10 at worst and 4/10 at best. Her pain is increased witl
activity, standing, sitting twisting, lifting, reaching, rising from a chairlking
down stairs, walking up stairs, coughing, sneezing, defecating and intercourse

=

sever

b kne

nts

N
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AR 1082. While steroid injunctions reduced her coccyx pdain#ff still describes her clonic
pain as “throbbing that sworsewith sitting.” AR 1085. Plaintiff's symptomthereforerequire
opioid therapy for pain management. AR 1086-87.

In summary, the objective medical evidence shows Plaintiff suffers froendegjive
disc disease, spondylosis, and a herniated disc. As a rethdsefconditionghe record shows
Plaintiff has an antalgic gait and pain when standing, sitting twisting, liftinghireg rising
from a chair, walking up and down stairs, and with increased acflfig/ALJ faiked to discuss
this evidence when he determined Plaintiff's bewgairmentwas not severés theALJ failed
to discuss significant, probative evidemegardingPlaintiff's back impairment, herred in
finding this conditionwas “not severe” at Step TwBeeFlores v. Shalala49 F.3d 562, 57471
(9th Cir. 1995)an ALJ “may not rejecsignificant probative evidence without explanation”

“[H]armless error principles apply in the Social Security contélbfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it isrepudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security Admib4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115The determination as to whether an error is harmless requires ssjxastc
application of judgment” by the reviewing court, based on an examination of the resed m
“without regard to errors’ that do not affect the parties’ ‘substangats.” Molina, 674 F.3d at
1118-1119 quotingShinseki v. Sanders56 U.S. 396, 407 (2009) (quoting 28 U.S.C. § 2111)).
If the ALJ accounts for all Plaintiff's limitations in assessing the residualtional capacity

(“RFC"), the Step Two error is haless.See Lewis v. Astrud98 F.3d 909, 911 (9th Cir. 2007).

p—

Not only did the ALJ fail to consider probative evidence showing Plaintiff sufiens a

severe impairmenthe ALJdid notconsider Plaintiff sdegenerative disc disease, spondylosi

JJ
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herniated discthe limitations caused lifieseconditions when considering themaining step
of the sequential evaluation proceiSssr examplethe ALJ did not include any physical
limitations in the RFCSeeAR 637.Evidence in the record indicatetiff suffers fromback
pain increasing in severity during activity such as standing, sittingrigjidifting, reaching,
rising from a chairand walking up and down staifghe record further demonstrates Plaintiff’
chronic pain is only manageable through an opioid regiiadthe ALJ properly considered
Plaintiff's back impairmenat Step Two, henay havancludedphysicallimitations in RFC
hypothetical question posed to the vocational expert. As the ALJ’s failure to propesiger
Plaintiff's degenerative disc disease, spondylosis and herniated disc at Step Two and thrq
the remaining sequential evaluation process impacts the ultimate disability mlatisiaot
harmless.

B. Hepatitis C

At Step Two, the AL&lsofound Plaintiff’'shepatitisC “not severe” becaudée record
demonstratedrhinimal related complaints to treatment providers or treatnedriRtaintiff's
alleged symptomssaociated with this condition. AR 635. In support of his findihg,ALJ
relied on Plaintiff's own statements various treatment provideir®m October 2009 through
August 2011 demonstrating she was negative for related symptoms. AR 635 (citing AR 8
905).

While Plaintiff was diagnosed with hepatitis Rlaintiff does not cite to any records or

relevant testimony showing this conditicausednore than “slight abnormality havingore

than a minimdl impacton her abilityto work See Smoler80 F.3d at 1290; Dkt. 16, pp. 15-1§.

For example, Plaintiff’'s family practitioner noted that her last evaluation with a

gastroenterologist showed, “her liver biopsy was good and that no treatmenstdoy bf

172}

pughout
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hepatitis § w[a]s indicated at that time.” AR 895. Additionalbs cited by the ALRlaintiff
either afirmatively reported she did not hakepatitis Csymptomsor altogether failed to repor
any symptomsluringunremarkabl@xaminations fron©ctober 2009 through August 2014R
880-905. As Plaintiff has not showepatitis Chascausedunctionallimitations on her ability t
work, the Court finds the ALJ did not err when he found Plaintif@patitis Cvas not a severe
impairment.However, for the reasons stated above, the ALJ committed harmful error with
regard to Plaintiff's degenerated disc diseagendylosis and herniated disc. As such this mg
is remanded for reconsidei@t of Step Two.

. Whether the ALJ properly weighed the medical opinions.

Plaintiff alsocontends the ALJ erred when he assigned minimal weight to the me

opinions of treating physicians, D8rown, Ph.D Lewis, Ph.D., Arrienda, M.D., and Burdge

Ph.D. Dkt. 16, pp3-13. The Court haalready concluded the ALJ erratdStep Twand thus
this matter should be reversed and remanded for further considesagSectionl(A), supra
Because these errors may impact the weight givémetmedical opinion evidence, the Court
directs the ALJ to reconsider all medical opinions on remand. Whevataating this entire
matter on remand, the ALJ is further specificalisected to correct the errors included in his
evaluation of Dr. Brown’s opinion.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. BowerB49 F.2d 418, 422 (9th Cir. 198®jtzer v. Sullivan908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimagasons that are supported by substantial

evidence in the recordl’ester 81 F.3d at 830-3Xkiting Andrews v. Shalalé3 F.3d 1035,

O

atter

dical

D

d, the
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1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting oatdetailed and thorough summary of the facts and conflicting
clinical evidence, stating his interpretation thereof, and making findiRggitlick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))
The ALJ “may reject the opinion of a na@xamining physician by reference to specifi
evidence in the medical recordSousa v. Callahari43 F.3d 1240, 1244 (9th Cir. 1998itihg
Gomez v. Chatef74 F.3d 967, 972 (9th Cir. 19968ndrews 53 F.3d at 1041). However, all
the determinative findings by the ALJ must be supported by substantial evi8esBayliss
427 F.3dat 1214 n.1 ¢iting Tidwell, 161 F.3cat 601);see alsdMagallanes 881 F.2dat 750
(“Substantial evidence” is more than a scintilla, less than a preponderancesact ‘ielevant
evidence as a reasonable mind might accept as adequate to support a conclusion”).

A. Dr. Brown, Ph.D.

Examining psychologist Dr. Michael L. Brown, Ph.D. conducted a psychological
evaluation of Plaintiff on Mrch 2, 2012. AR. 87875.Following a full clinical examination
of Plaintiff, Dr. Brown opinedn relevant part“Given the nature and severity of her current
psychiatric symptoms, it is doubtful that she would be able to complete work ajpatdora
rate at this time.” AR374.

The ALJ gave little weight tthis portion ofDr. Brown’s opinionbecause the opinion
was 1) inconsistent with his clinical findings, and 2) heavily reliant on Figsrgubjective
report of symptoms and limitations. AR 64izhe Court concludes th&LJ erred

First, the ALJassignednly partialweight to Dr. Brown’s opinion because, “it is
inconsistent with the doctor’s clinical findings.” AR 644. However, the AL&&aib provide

anything more than a conclusory statement in support of his rejection of Dr. Bropnien
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on this basisSeeRegennitter v. Comm'r of Soc. Sec. Adh&6 F.3d 1294, 1299 (9th Cir.
1999)(quotingembrey v. BowerB849 F.2d 418, 4222 (9th Cir. 1988))To say medical
opinions..are contrary to the preponderant conclusions mandated by the objective findil
does not achieve the level of specificity that our prior cases have required . . . JThaualLdg
more than offer his own conclusions. He must set forth his own interpretations daid exp
why they, rather than the doctor's, are corrgdEdr example,iie ALJ failed tocite
specificallywhich of Dr. Brown'’s clinical findings he found inconsistent with Dr. Brown’s
ultimate conclusionThe ALJfurther failed to provide any analysis, explanation, or additio
reasoning in support of hisding. Accordingly, the ALJailed to provide a specific and
legitimate reason for assigning only partial weighbto Brown’s opinion

Second, the ALJ assigned little weight to Dr. Brown’s opinion contending Dr. Bro
“relied heavily on the claimant’s subjective report of symptoms and limitatidis 644. The
Ninth Circuit holds‘when an[medical]opinion is not more heavily based onatipnt’'s self
reports than on clinical observations, there is no evidentiary basis forngjdat opinion.”
Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014) (citirRgan v. Comm’r of Soc. Sec.
Admin, 528 F.3d 1194, 1199200 (9th Cir2008.

Dr. Brown conducted a psychological evaluation of Plaintiff on March 2, 2012. AR
872.Following his examination of Plaintiff, Dr. Brown diagnosed Plaintiff withazio
disorder, PTSD, anxiety disorder, and polysubstance abuse in full remission. AR. 873. [
Brown furtherconcluded that while Plaintiff is able to remember and execute simple

instructions and sustain concentration on simple repetitive tasks, “it isfaloinat she would

be able to complete work at a competitive rate at this time [due to thre @aid severity of he

current psychiatric symptoms]AR 876. In reaching these conclusidis Brown conducted

Ngs

hal

wn

Dr.
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clinical interview with Plaintiff (AR874-75), reviewed her medical and psychosocial histo
(AR 874), conducted a mental status examinatikdR 975), and affirmatively marked “yes”
when asked whether he personally observed the symptoms he reported (AB) 8Rile
conducting his assessment, Dr. Brown did not discredit Plaintiff' ®stilo¢ reports, and
supported hisiltimate opinions withhis own observationand diagnoses based thre mental
examination results. AR 875.

Dr. Brown based hispiniors of Plaintiff’'s limitations on a combination of personal
observations, mental examinations, and Plaintiff's mental health histdrgubjective reports
Therefore, the€Court concludes the ALJ’s finding that Brown’s opinions were based
primarily upon Raintiff’s subjective complaintis nota specific and legitimate reason
supported by substantial evidence.

1. Whether the ALJ erred in assessing Plaintiff’'s credibility, lay withess edence,
Plaintiffs RFC, and Step Fiveof the sequential evaluation process

Plaintiff contends the ALJ erred when he discounted the testimony of Plairdifitif’ls
friend Sharon Larson, and Plaintiff's fiancé Edward Fischer, in determirtiether the claimar
is ableto perform the regjrement of her past relevant wakStep Fouandcapable of
performing work existing in significant numbers in the national economy ptF8te of the
sequential evaluation procegt. 16, pp. 1620. The Court haslreadyconcluded the ALJ

committedharmful error at Step Two and in assessing the medical opinion evidGerS&zction

| & Il, supra Because the ALJ’s reconsideration of Step Two and the medical opinion evidence

may impact her assessment of Plaintiff's subjective testimony, lay witness testandrie

RFC,the ALJ must reconsider af these things oremandAs the ALJ must reasss Plaintiff’s

RFC on remand, he must alsoenaluate tb findings at Step Fivi® determine if there are job$

existing in significant numbers in the ratal economy Plaintiff can perform in light of the RF

M
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See Watson v. Astru2010 WL 4269545, *5 (C.D. Cal. Oct. 22, 2010) (finding the ALJ’s RKF

determination and hypothetical questions posed to the vocational expert defectviaevAéJ
did not properly consider a doctor’s findings).
IV.  Whether the case should be remanded for an award of benefits.
Plaintiff arguesthis case should be remanded for an award of benefits. Dkt. 16,The
Court may remand a case “either for additional evidence and fsxdimigp award benefits.”
Smolen80 F.3d at 1292. Generally, when the Court reverses an ALJ’s decision, “the prop
course, except in rare circumstances, is to remand to the agency for aduofitiestidjation or

explanation.”Beneckey. Barnhart 379 F.3d 587, 595 (9th Cir. 200¢jtations omitted).

However, the Ninth Circuit created a “test for determining when evidémddsbe credited and

an immediate award of benefits directedHirman v.Apfel 211 F.3d 1172, 1178 (9th Cir.

2000).Specifically, benefits should be awarded where:
(1) the ALJ has failed to provide legally sufficient reasons for rejecting |[
claimant’s] evidence, (2) there are no outstanding issues that must be resolveq
before a determination of disability can be made, @)dit is clear from the
record that the ALJ would be required to find the claimant disabled were such
evidence credited.

Smolen80 F.3d 1273 at 129R®4cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002
The Court has determined, based on the above identified éssarss remain which

must be resolved concerniRpintiff's severe impairments and the medical opinion evidenc

and itsimpacton the weight given tother testimonynd evidencéy the ALJ Therefore,

remand for further administrative proceedings is appropriate.

CONCLUSION

0.

er

).,

e

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersefégarsecand
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this matter isemandedor further administrative proceedings in accordance with the finding
contained herein.
Datedthis 21stday of April, 2016.

o (i

David W. Christel
United States Magistrate Judge

S
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