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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 BRIAN FOWLER,

e CASE NO.3:16CV-05631DbWC
11 Plaintiff,

ORDERON MOTION FOR
12 V. ATTORNEY'S FEES

13 NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

14
Defendant
15
16 Plaintiff Brian Fowlerfiled a Motionfor Equal Access to Justice Act (EAJA) Attorney

17 Fees and Expensd3kt. 16 Defendant asserts her position in this matter was substantially
18 justified and requests no fee be awarded. Dkt. 17. Pursuant to 28 U.S.C. 8§ 636(c), Federal Rule
19 of Civil Procedure 73 and Local Rule MJR 13, the parties have consented to havetdris mat

20 heard by the undersigned Magistrate Ju@geDKkt. 6.

21

22

23 I NancyA. Berryhill became the Acting Commissioner of Social Security on Jai2% 2017, and is

substitutechs Defendanfor former Acting Commissioner Carolyn W. Colvin. 42 U.S.C. § 4)%gd. R. Civ. P.
24 || 25(d)(1).
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The Court concludes Defendant’s position was not substantially justified. Accgrdin
Plaintiff’'s Motion isgranted.

Background and Procedural History

OnJanuary 11, 2017, the Court found the ALJ erred in finding Plaintiff's diagnosis
migraines was not a severe impairmanstep Two of the sequential evaluation process. DK
The Court found the error was harmfidyersed the ALJ’s decisipand remanded the case tg
the Social Security Administration (“Administration”) for further catesiation pursuant to
sentence for of 42 U.S.C. § 405(g)d.

OnMarch 14, 2017Plaintiff filed the Motion. Dkt. 16. Defendant filed a Response, [
17, and on March 27, 201Plaintiff filed his Reply. Dkt. 18.

Discussion

In any action brought by or against the Uni&tdtes, the EAJA states “a court shall
award to a prevailing party other than the Uni&dtes fees and other expensesunless the
court finds that the position of the United States was substantially justifiect sptal
circumstances make an amd unjust.” 28 U.S.C. 8§ 2412(d)(1)(A). According to the United
States Supreme Court, “the fee applicant bears the burden of establishingnentittean awar
and documenting the appropriate hours expendéehdley v. Eckerhart, 461 U.S. 424, 437
(1983). The government has the burden of proitsigositions overall were substantially
justified. Hardisty v. Astrue, 592 F.3d 1072, 1076 n.2 (9th Cir. 201€)jitg Floresv. Shalala,

49 F.3d 562, 569-70 (9th Cir. 1995)). Further, if the government disih@@sasonableness of
the fee, it also “has a burden of rebuttal that requires submission of evidence taittiecdist
challenging the accuracy and reasonableness of the hours charged or theddets agshe

prevailing party in its submitted adfvits.” Gates v. Deukmgjian, 987 F.2d 1392, 1397-98 (9th
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Cir. 1992) (citations omitted). The Court has an independent duty to review the submitted
itemized log of hours to determine the reasonableness of hours requested in e&el case
Hendley, 461 U.S. at 433, 436-37.

l. Substantially Justified

In this matter, Rintiff was the prevailing party because he received a remand of the

matter to the administration for further considerattgae Dkt. 14, 15. D award a prevailing
plaintiff attorney’s fees, the EAJA also requires finding the position of thetd&tates was ng
substantially justified. 28 U.S.C. § 2412(d)(1)(B).

The Supreme Court has held “substantially justified” means “justified in &utstbor in
the main’-- that is, justified to a degrdbat could satisfy a reasonable perséhetce v.
Underwood, 487 U.S. 552, 565 (1988). A “substantially justified position must have a reas

basis both in law and factGuiterrez v. Barnhart, 274 F.3d 1255, 1258 (9th Cir. 200titi(hg

Pierce, 487 U.S. at 565-loresv. Shalala, 49 F.3d 562, 569 (9th Cir. 1995)). The Court “mus

focus on two questions: first, whether the government was substantiallyephgtifiaking its
original action; and second, whether the government was substantially quistifiefending the
validity of the action in court.”ld. at 1259 @uoting Kali v. Bowen, 854 F.2d 329, 332 (9th Cir.
1988). Thus, for the government to prevail, it must establish both the ALJ’s undertymaiyct
and its litigation position in defending the ALJ’s error were substantiallifigds 1d. “[1] f ‘the
government’s underlying position was not substantially justified,” the Court niestdees
and does not have to address whether the government’s litigation position waesdjUstokel er
v. Colvin, 749 F.3d 830, 832 (9th Cir. 2014juting Meier v. Colvin, 727 F.3d 867, 872 (9th

Cir. 2013)). The Court notes tieiministrationdoes not have to prevail on the merits for the
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Court to conclude the Administration’s position was substantialtifipts See Kali, 854 F.2d at|
334.

Here, the Court concluded the ALJ erred in failiadind Plaintiff’'s migraines to be a
severe impairment at Step Two of the sequential evaluation process. Dkt. 14.urhéo@ud
the ALJ failed to discuss objective meal evidence showing Plaintiff was diagnosed with arj
treated for migraines. Furthermore, the ALJ gave great weight to the opinionR6RINsON,
but failed to consider his opinion that Plaintiff's migraines are a severe mgrgiSee AR 21,
30. As tle ALJ failed to discuss significant, probative evidence regarding Plaimtigraines,
the Court foundhe erred in finding Plaintiff's migrain@gere not a severe impairment at Ste
Two. See Dkt. 14;Floresv. Shalala, 49 F.3d 562, 57471 (9th Cir.1995)(an ALJ “may not
rejectsignificant probative evidence without explanation”)

The Court also found the ALJ’s reasons for finding Plaintiffigraines not to be a
severe impairment were insufficieee Dkt. 14. The ALJ found inconsistencies between
Plaintiff's complaints of migraines and the record; however, she failed to @adigereplain the
alleged inconsistencieSeeid.; see Lingenfelter v. Astrue, 504 F.3d 1028, 1036 (9th Cir. 2007
(an ALJ must provide clear and convincing reasons to rajeleimant’s testimony). She also
failed to consider the entire record when finding Plaintiff’'s complaints memsistent with thg
record. Dkt. 14see Reddick v. Chater, 157 F.3d 715, 722-23 (9th Cir. 1998) (finding an ALJ
must not “cherrypick” certan observations without considering their context).

After finding the ALJ erred, the Court concluded the error was harmful becadsieha
ALJ properly considered Plaintiff's migraines at Step Two, she may lbawel fPlaintiff met a
Listing at Step Threand the residual functional capacity assessment and hypothetical qug

posed to the vocational expert may have included additional limitaBemBkt. 14.
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Defendant argues her position was substantially justified bebauskarmless error”
argumenhad a reasonable basis in law and;faowever, Defendant does not argue the ALJ
underlying decision was substantially justifi€kt. 17. As stated above, the Court fouhd
ALJ failed to properly consider significant, probative evidence when detiegni Plaintiff's
migraines were a severe impairment pSTwo.See Dkt. 14.Further, the ALJ failedo provide
adequate reasons flinding Plaintiff's migraines to be “not severéd. As the ALJ failedo
discuss significant, probative evidence &utkd toprovide specific and legitimate reasons fo
finding Plaintiff’'s migraines “not severe,” the Court finds the Administrasamiderlying
position was not substantially justifiddeier, 727 F3d at 872 (there is a strong indication the
government’s position was not substantially justified when the agency’s decisiasuigported
by substantial evidengeforbin v. Apfel, 149 F.3d 1051, 1053 (9th Cir. 1998)h¢ defense of
basic and fundamental errars. is difficult to justify”).

The Administratian has not shown substantial justification tlee ALJ’s underlying
decision Furtherthere are no special circumstances which render an EAJA award in this 1
unjust. Accordingly, the Court finds Plaiiifiis entitled toattorney’s fees under the EAJ&ee
Meler, 727 F.3d at 872;i v. Keider, 505 F.3d 913, 919 (9th Cir. 2007)W]e have consistently
held that regardless of the governmentonduct in the federal court proceedings, unreasona
agencyaction at any level entitles the litigaio EAJA fees.”);Tobeler, 749 F.3d at 834.
(“Because the governmesitinderlying position was not substantially justified, we award feg
even if the governmertlitigation position may have been justifiegemphasis in original)).

. Reasonableness of Fee

Once theCourt determines a plaintiff is entitled to a reasonable fee, “the amount of

fee, of course, must be determined on the facts of each esssléy, 461 U.S. at 429, 433 n.7,.
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Here, Defendant does not challenge the reasonableness of the fee. Basértign théacts and
circumstances of this mattandthe briefing, declaratianand attorney time sheet, the Court
concludes the amount of time incurredRigintiff’'s attorneyin this matter is reasonablese
Dkt. 16 — 16-4, 17, 18. Specifically, the Court finds Plaintiff’'s request for expenses in the
amount of $4.31 and attorney’s fees in the amount of $4,711.03, representing 24.45 hour
work, for a total award of $4,715.3dasonableSee Dkt. 16.
Conclusion

For the above stated reasons, the Court hereby grants Plaintiff’'s Motion asfollow

Plaintiff is awarded4.31in expenses.

Plaintiff is awardedittorney’s fees in the amount of $4,711.&$resentin@4.45 hours
of work, for a total award &#4,715.34, pursuant to the EAJA and consistent Astiue v.
Ratliff, 560 U.S. 586 (2010).

The Acting Commissioner shall contact the Department of Treasury to determiae if
EAJA Award is subject to any offset.the U.S. Department of the Treasury verifies to the
Office of General Counsel that Plaintiff does not owe a debt, the governmemtcsiaal
Plaintiff's assignment of EAJA Award and pay the EAJA Award directlyatioet Leanne
Martinez Plaintiff's counsellf there is an offset, any remainder shall be made payable to
Plaintiff, based on the Department of the Treasury’s Offset Program andrdtpralaices, and
the checkshall bemailed toPlaintiff's counsel at Douglas Drachler McKee & Gilbrough, 19Q

Third Avenue, Suite 1030, Seattle, Washington 98101.

ol

David W. Christel
United States Magistrate Judge

Datedthis 20thday of April, 2017.
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