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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JEFFREY D. DYKES,

Plaintiff, CASE NO. C16-5649-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security,

Defendant.

Plaintiff Jeffrey Dykes proceeds through counsehis appeal of a final decision of th

Doc. 29

e

Commissioner of the Social Security Admingion (Commissioner). The Commissioner denjied

plaintiff's application for Supgmental Security Income (§Safter a hearing before an

Administrative Law Judge (ALJHaving considered the ALJ’s decision, the administrative re
(AR), and all memoranda, this matieREMANDED for further proceedings.

FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX, 1966.He reached the tenth grade of high school, atten
special education classes, did abtain his GED, and worked in a variety of different jobs. (

36-37, 71-72, 584-86.)

! Dates of birth must be redacted to the year. Fed. R. Civ. P. 5.2(a)(2) and LCR 5.2(a)(1).
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Plaintiff protectively filed hisSSI application on October 50@9, alleging disability as o

October 1, 2001. (AR 154.) The applicatiorsvagenied initially ad on reconsideration.

On June 16, 2011, ALJ Catherine Lazuran lzelebaring, taking testimony from plaintiff

and a vocational expert (VEXAR 31-81.) In a decisiodated August 26, 2011, ALJ Lazuran

denied plaintiff's claim. (AR604-13.) Plaintiff timely appealemhd the Appeals Council denig
review (AR 619), making the ALJ’s decisid¢ime final decision of the Commissioner.

Plaintiff requested review in this Coumdthe parties stipulated a remand. (AR 624

=R

pd

41.) The Appeals Council vacated the decisind remanded to an ALJ. (AR 643-45.) Amang

other issues identified, thepfeals Council indicated any evidence relied on from any |
claim(s) for disability benefits must be madetd the record and proffered to the claimant.

ALJ Jo Hoenninger held a hearing on Januzy 2015, taking testimony from plaintif
(AR 892-949.) In another hearing on OctoB8r 2015, the ALJ took testimony from a VE. (A
580-600.) ALJ Hoenninger, in a decision datember 10, 2015, concluded plaintiff had
been under a disabilityrgie the October 5, 2009 app@lion date. (AR 503-24.5ee20 C.F.R. §
416.335 (SSI is not payable prior to the mdiollowing the month of the application).)

Plaintiff timely appealed. The Appeals Coilrdenied plaintiff's rguest for review on
May 18, 2016 (AR 486-88), and plaintiff appealed to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini

Drior

not

(9).

g

whether a claimant is disable®ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

2 A previous SSI claim was denied in January 2007 and is administratively final. (AR 504.)
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be determined whether the claimant is §dlp employed. The ALJ found plaintiff had nc

engaged in substantial gainfultiaity since the October 5, 2009 apg@ion date. At step two, it

must be determined whether a claimant suffensfa severe impairment. The ALJ found sev
plaintiff's degenerative disc sitase with lumbar strain, dmic obstructive pulmonary disea
(COPD), and major depressive disorder witlyghetic features. Stefhree asks whether

claimant’s impairments meet or equal the critefia listed impairmenihe ALJ found plaintiff's
impairments did not meet or equal a listing.

If a claimant’s impairments do not meetemual a listing, the Commissioner must asg
residual functional capacity (RFC) and detemniat step four whether the claimant |
demonstrated an inability to perm past relevant wkr The ALJ found plaintiff able to perforn
medium work, with the followindimitations: lift, carry, pushand/or pull up to thirty pound

occasionally and up to twenty pounds frequently; stand and/or walk one hour at a time, uf

hours total in an eight-hour workday; sit withdmnitation; frequentlystoop, kneel, crouch, and

crawl; understand and remember simple, but ntdilée instructions; sufficient concentratio

persistence, and pace to compkteple, routine tasks in two-homncrements for normal workdaly

and workweek; would likely need additional sopgion and encouragement during the first f
weeks of a job, but not thereaftand should not work around the general public, but can |
around a small number of coworkers. The ALJ found insufficient information to make a fi
about past relevant work at step four.

If a claimant demonstrates an inability perform past relevant work, or has no p
relevant work, the burden shifts to the Commissidoelemonstrate at step five that the claim
retains the capacity to make an adjustment to work that exists in significant levels in the r

economy. With the assistance of the VE, the f&luhd plaintiff capable of performing other job
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such as work as a laboratory helper, hand packéo detailer, recycler/reclaimer, and pr
marker.
This Court’s review of the ALJ's decisiois limited to whether the decision is

accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Sullivag F.3d 953, 956 (9th Cir. 1993Accord Marsh v. Colvin792 F.3d
1170, 1172 (9th Cir. 2015) (“We wilet aside a denial benefits only if thelenial is unsupporte
by substantial evidence in the administrative récor is based on legal error.”) Substant
evidence means more than a scintilla, but ks a preponderance; it means such rele
evidence as a reasonable mind might acas@dequate to support a conclusiagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989). If there igenthhan one rational interpretation, one
which supports the ALJ’s decisiongtiCourt must uphold that decisiofihomas v. Barnhay278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff argues the ALJ erred in relying avidence not in the record, in evaluati
medical opinions and his testimony, in assessindgRiE, and at step five. He requests rem
for further administrative proceedings. The Commissioner argues the ALJ’s decision |
support of substantial evidesm and should be affirmed.

Medical Opinions

Plaintiff challenges the ALJ’'s assessment ahetous medical opinions. Social Secur

regulations distinguish betweethe different types of soces offering medical opinions.

“Acceptable medical sources” include, for exagpicensed physicians and psychologists, w
other non-specified medical providers, such as nurse practitioners or therapists, are co

“other sources.” 20 C.F.R. 88 416.902, 416.913, and Social Security Ruling (SSR)
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(rescinded effective March 27, 20¥7).

In general, more weight should be giverthie opinion of a treatinghysician than to 4
non-treating physician, and more weight to thanigm of an examining physician than to a ng
examining physicianLester v. Chater81 F.3d 821, 830 (9th Cir. 1996Jhe recordn this case
contained contradictory physiciapinions. The ALJ could rejethe contradicted opinion of
treating or examining physician only withspecific and legitimate reasons’ supported
substantial evidence in the record for so doingl” at 830-31 (quotind/lurray v. Heckley 722
F.2d 499, 502 (9th Cir. 1983)). The record alsotained opinion evidence from other sourg
The ALJ could assign less weightttee opinions of other sourc&spmez v. Chatei74 F.3d 967,
970 (9th Cir. 1996), and discount the evidebgeproviding reasons germane to each sou
Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 20X2ited sources omitted).

A. Dr. Donna Johns

Dr. Donna Johns conducted a psychologicahexation in June 2009. Dr. Johns asses
a Global Assessment of Fuimning (GAF) score of 35 marked impairment in social function
and moderate impairment in day-to-day actigitiencentration, persistesiand pace. (AR 268

The ALJ gave little weight to this opinionShe stated Dr. Johns “explicitly based” t

3 New regulations, effective for claims filed after March 27, 2017, include advanced pr|
registered nurses, audiologists, and physician astsiségn‘acceptable medical sources,” other licen
heath care workers as “medical sources,” and othaces of evidence as “nonmedical sources.” 20 C.
§ 416.902(a), (d), (e).

* A GAF score between: 21 and 30 describes beh&sonsiderably influenced by delusions a
hallucinations,” “serious impairment in communicatiorjualgment,” or “inability to function in almost al
areas”; 31 and 40 describes “[s]Jome impairment in re@f§ing or communication” or “major impairme

in several areas, such as worlsonool, family relations, judgment,iiing, or mood”; 41 and 50 describé

“serious symptoms” or “any serious impairment in abaeccupational, or scho@inctioning”; 51 and 60
describes “moderate symptoms” or “moderate difficiritgocial, occupationatyr school functioning”; ang
61 and 70 describes “[sJome mild symptoms” or “sodiiéiculty in social, occupational, or schoc
functioning . . . , but generally functioning pretty wélhs some meaningful interpersonal relationshi
Diagnostic and Statistical Manual of Mental Disordr34 (4th ed. 2000) (DSM-IV-TR). This explanati
should be referred to whenever GAF s&=oare referenced in this Order.
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GAF on a factor — plaintiff's “economic situation” — having no bearing on the disability analysis.

(AR 516.) Overall, the opinion appred to be based on plainsffself-reports and presentatio
and plaintiff was not a crediblastorian. Notably, when examined by Dr. Donald Ramsthel

same month, plaintiff presited with no memory, tracky, or understanding deficits.

Plaintiff notes Dr. Johns identified “econanproblems” under “Axis IV”, not the GAK

score at “Axis V.” (AR 269.)The Commissioner observes tl&&AF scores nonetheless inclu
consideration of factors not relevant to the disgtainalysis, such as the death of a family mem
or inadequate financés.

“Axis IV [of the Multiaxial Assessmensystem] is for reporting psychosocial a
environmental problems that may affect diagnaseatment, and prognosis of mental disord
(Axes 1 and II).” Diagnostic and Statistical Mana&Mental Disorders 31 (4th ed. 2000) (DSI
IV-TR). “A psychosocial or environmentgbroblem may be a netjee life event, an
environmental difficulty or deficiency, a familial @ther interpersonal stress, an inadequac
support or personal resources, ather problems relating to the context in which a pers
difficulties have developedld. Axis V, the GAF scale, “is for reporting the clinician’s judgmé
of the individual’s overallevel of functioning.” Id. at 32. “A GAF score is a rough estimate
an individual’s psychologal, social, and occupational functingiused to refledhe individual's
need for treatment¥argas v. Lambeytl59 F.3d 1161, 1164 n.2 (9th C11998). It is based o
either an individual’s symptoms or his functibmapairments, whichever is lower. DSM-IV-T

at 32-33. Axis V calls for a rating “with respdo only psychological, social, and occupatio

5> The Commissioner also points to a decision of this Court as holding a GAF score contai
specific functional limitations,” such that an ALJ commitserror by failing to mention the score at al
(Dkt. 27 at 4 (citingGuzman v. ColvinNo. C16-5349-BAT (Dkt. 20 at 8 (finding no error in failure
mention GAF scores where ALJ discussed the assessing physician’s observations and claimant’s
to physician, and claimant identified no specific fimreal limitations omitted)).) In this case, the ALJ d
address the GAF scores in the record.
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functioning”, and evaluators aret to include “impairment irffunctioning due to physical (g
environmental) limitations.”Id. at 32.
Dr. Johns could have considered plaintifésonomic or other problems at Axis V.
However, because she provided no explanation for the GAF sseedAR 269 (“Axis V:
GAF=35")), she did not “explicitly” base it on a facthaving no bearing ahe disability analysis
In any event, and as discussed below, the éledwhere in the decision provided specific and
legitimate reasons for deciing to assign value to arfyAF scores in the record.
The most recent version of the DSM doesinolude a GAF rating for the assessment of
mental disorders. DSM-V at 167 (5th ed. 2013). While the Social Security Administration
(SSA) continues to receiand consider GAF scores from taptable medical sources” as opinipn
evidence, a GAF score cannot adpe used to “raise” or “lo&” someone’s level of functior,
and provides “only a snapshot opinion.” Administrative Message 13066 (“AM-13066"). Unless
the reasons behind the rating ahd applicable time period are clearly explained, a GAF sgore
does not provide a reliable longitudinal picturéraf claimant’s mental functioning for a disability

analysis. Id.

Here, consistent with AM-13066, the ALJ descdltee GAF scores in the record as highly
subjective ratings, varying from opeactitioner to another, provity a snapshot on the day of the
assessment, unable to alone predict whethermatdihas the ability to sustain employment, and
of limited utility in the disability assessmerfAR 521.) The ALJ noted marof the scores ranged
between 51 and 60, reflecting lpnmoderate symptoms or ficulties, and that, in 2015

consultative psychological examinBr. Todd Bowerly assessed a GAF of%#&flecting only

mild symptoms or difficulty. The ALJ reasonglibund the variations iGGAF scores over time

® The ALJ misidentified this score as 6&efAR 521, 845.)
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“appears to be related to the presentation efclhimant at any giveassessment and is high
dependent on the claimant’'dfseports of functioning.” id.)

The ALJ also properly considered inconsisteirt plaintiff's presentation to Drs. Johr

and RamsthelSee Morgan v. Commissioner of the SB#9 F.3d 595, 603 (9th Cir. 1999) (AL

appropriately considers inconsistencies betwpbgsicians’ reports). RBintiff rejects this

reasoning given that Dr. Ramstredsessed his physical impairngeand is not a psychiatris

ly

S

t.

However, whatever his area of expertise, it neséat Dr. Ramsthel observed normal behavior,

memory, tracking, and conversational understagndinly a week after plaintiff presented
impaired in these same areas in a psychological evaluation. (AR 267-68, 282.)

The remaining question is whether the Alehsonably concludeDr. Johns based he
opinion on plaintiff's sk-reports and premtation. An ALJ may reg a physician’s opinion it
based “to a large extent’ on a claimant’s gelborts that have begmroperly discounted a
incredible.”Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008) (quotiigrgan, 169 F.3d
at 602). “However, when an opinion is not mbeavily based on a patient’s self-reports than

clinical observations, there is no evidentidasis for rejecting the opinion.Ghanim v. Colvin

as

on

763 F.3d 1154, 1162-63 (9th Cir. 20XALJ “offered no basis” for conclusion medical opinions

were based more heavily on self-reports whetterl@nd evaluation discussed treating provids
“observations, diagnoses, and prescriptiamaddition to . . . self-reports.”)
Dr. Johns’ report provides some supporttfod ALJ’s conclusion. She assessed mar

impairment in social functioning “as evidedcdy isolative behaviors that exclude fam

members and only has one friend which is hidrggnnd with whom he lives.” (AR 268.) She

pointed to reported constaatiditory hallucinations as the prirgarause of plainti’s inability to

engage in sustained woerelated activities.
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Dr. Johns’ report also reflects consideratadnher own findings. She found moderat

WD

impairment in day-to-day acties indicated by plaintiff's inabty to engage in any sustained
activities or use any persistent concentrationd.) ( The mental status examination (MSE)
conducted reflects a number of pertinent obgewma and findings, including mild psychomotpr
agitation; behavioral distractiomith frequent inability to resgpnd to questions regarding personal
information and infrequent, hesitant eye contéet; affect; confused content of thought with

evidence of moderate levels of hallucinas; tangential speech, slgpaced, with noticeablg

\1%4

latency; moderate impairment of immediatenmogy, evidenced by inability to complete thrge-
numeral digits span; moderate impairmentconcentration, evidenced by unsuccessful serial
threes, inability to spell “world” backwardand difficulty staying focused on conversatign;

moderate impairment in abstralinking, evidenced byability to interpré glass houses proverb;

and impaired judgment and insight agsult of distractibility. (AR 267-68.)
The Court, on balance, finds the ALJ’'s assessment of Dr. Johns’ opinion to lack the support

of substantial evidence. On remand, the ALJ gholdrify any basis forejecting the GAF scory¢

A1 %4

and reassess the opinions as to functional limitations.

B. Dr. Jamie Carter

Dr. Jamie Carter conducted a psychologaadluation of plaintiff in October 2009. Dy.

D

Carter described plaintiff’'s reporting, includihgaring voices, observdiks attempt to open th

door while another client was being seen despite a “do not distigih’and written instruction

[72)

to remain in the waiting area, and describedphésentation as mildly anxious, with restricted
affect, poor eye contact, and stasring at times. (AR 285-86.) dhtiff was unable to recall of

one of three objects after alag perform two calculations, apell “world” backwards, gave

a4

concrete interpretations of provertand incorrectly rg@nded to a socialasoning question. (AR

ORDER
PAGE -9




10

11

12

13

14

15

16

17

18

19

20

21

22

23

286.) Prior psychological evaluati® included diagnoses of tmgering and schizoaffectivg
disorder, and the current evatiga included the report of audmohallucinations and symptom
of anxiety and possible post-traumatic stressrdeso(PTSD), but not a consistently depres
mood. (AR 286-87.) Plaintiff hadeficits on the MSE “but @revious evaluation did rais
guestions regarding motivational level and passmalingering on those types of tasks.” (4
287.) “He does appear to have longstandiogndive deficits and reported a childhood he
injury and a history o$pecial education.”lq.)

Plaintiff initially asserted the ALJ failed tdiscuss this evidence. However, the A
described Dr. Carter’s evalien. (AR 511-12.) The ALJ alsnoted inconsistency betweg
plaintiff's report to Dr. Carter his mental heastymptoms began in his early thirties and his rej
to Dr. Johns his hallucinatiofi®gan in his twenties. (AR 51%ee alsAR 267, 286.)

In reply, plaintiff noted the ALJ’s failure to stuss his inability to perform serial seve
or threes on examination, or higpogt of a childhood head injurynd history of special educatiol
Plaintiff does not, however, explain how swrhissions demonstrate reversible eri®eelurner
v. Comm’r of Social Sec. Admi13 F.3d 1217, 1223 (9th Cir. 20 @here physician’s repor
did not assign any specific limitations or opiniongelation to an ability to work, ALJ need n
provide reasons for rejecting the report becatise ALJ did not reject any of the report
conclusions);Morgan 169 F.3d at 601 (physician’s repods&l not show how a claimant’

“symptoms translate into specific functiorg#ficits which preclude work activity.”)incent v.

Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984) (ALJ naetldiscuss each piece of evidenca i

the record; ALJ “must explain why ‘significaptobative evidence has bemsjected.”) (quoted
source omitted). The ALJ adequately summarized Dr. Carter's evaluation and con

evidence in the record relating to plaintiff’s haaliries and history o$pecial education.Sge
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AR 511, 515-16, 520, 523.) The ALJ also includedCRimitations pertinento the findings and
observations of Dr. Carter, including an abilityreanember simple, but ndetailed instructiong
and complete simple, routine tasks in two-hoarements, and the initial need for additiof
supervision and encouragement.R(A09.) The court finds no error.

C. Dr. David Morgan

Psychologist Dr. David Morgaevaluated plaintiff in Qiober 2010. He assessed a G

of 45, marked limitations in relating to co-vkers and supervisors, tolerating pressures

expectations of a worlketting, and maintaining appropridbehavior at wik, and a severg

limitation in public contacts. (AR 363-64.) Plaffireported medication nae his symptoms “not

so severe,” but did not elimireathem entirely; he did not hapsychotic experiences while g
medication, but his anxiety symptoms remainedR @%4.) Dr. Morgan stated: “Client seems
be able to manage his own lifetlre context of his own home, ather than that, he seems fair
limited. Client would not necessarily be able to effectively have multiple responsibilities for
individuals at this time.”I(l.) Plaintiff “was somewhat of poor historian,” *
much on the help of others, and does not s&erhave many independent skills that wo
[unintelligible] to regulaemployment.” (AR 366.)

The ALJ gave Dr. Morgan’s opinion little wgt “because it appears to be exclusiv
based on the claimant’s self-reports, and [tedmination notes show the claimant was
forthright with Dr. Morga.” (AR 518.) “For emample, the claimant reped he did not leave th
house except for necessities, such as appointmeids)” The ALJ did not find plaintiff credible
and found Dr. Morgan’s opinion “in large partesplative and couched @guivocal terms.” I¢l.)

Plaintiff argues that, becaai®r. Morgan checked boxes indting he observed sympton

of anxiety and depressiosgeAR 362), the ALJ erred in findg “exclusive” reliance on self
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reports. However, the remainder of the evaluatisee AR 364, 366) supports the ALJ

interpretation.SeeTommasetti533 F.3d at 1041 (physician’s recotdggely reflected claimant’s

reports of pain “with little independent analysigdaagnosis.”). The use of the term “exclusive

is appropriately deemed harmlesSeeMolina, 674 F.3d at 1115 (errdrarmless where it i$

“inconsequential to the ultimateondisability determination.””; the court looks to “the record
a whole to determine whether the eratiers the outcome of the case.”)

Plaintiff denies he incorrectiyeported he does ngb out into the community much due

his anxiety. However, the ALJ reasonably contragieskreport with other reporting plaintiff went

grocery shopping, clothes shopping, and to the gym and food bank (AR 513, 521 (citing AR
See Tommasetthb33 F.3d at 1041 (ALJ may consideconsistency with the recordRollins v.
Massanarj 261 F.3d 853, 856 (9th Cir. 2001) (ALJ megnsider inconsistency with level (
activity). Earlier, the ALJ had identified incasency between plaintif October 2010 report t
Dr. Morgan he had been “clean and sobeofar five years” (AR 363)and his May 2009 repo
to Dr. Lawrence Moore he last used amphet@si“about two years ag” (AR 513, 363, 352.)
The inconsistencies identified by the ALJ were particularly relevant given the apparent r
on plaintiff's reporting.

Finally, the ALJ construed DMorgan’s opinion as speculaé and couched in equivoc
terms. This interpretation was reasonalkee( e.g.AR 364, 366 (“seems to be able”, “see
fairly limited”, “appears to depend”, and “doeot seem”; plaintiff had only recently be
diagnosed and treated, and his medications wémng behanged and monitored” to find the corrg
combination)), and serves as an additional speanifitlegitimate reasonrfassigning little weight
to the opinion of Dr. MorganSeeRounds v. Comm’r of Social Sec. Adm&@7 F.3d 996, 100¢

(9th Cir. 2015) (ALJ may “r@onally rely on specific impetves regarding a claimant’
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limitations, rather than recommendations.GQf. 20 C.F.R. § 416.945(a) (RFC *“is the most ¥
can still do despite your limitations.”)

D. Sue Gebhardt, MA, MHP

Mental health practitioner Sue Gebhardt ased a GAF of 45 in January 2010. (AR 3]
36.) The ALJ noted Gebhardt's observation of salvAxis IV factors,including financial and
dental needs, and gave little weight to the G&&Bre “because it is explicitly based on fact
having no bearing on the dishtly analysis. (AR 517.)

As with Dr. Johns, Gebhardt did not “explicitlyase the GAF ratingn factors irrelevan

to the disability analysis. (AR 334 (“Axis IV:This consumer has mental health, financ

employment, occupational, medical and dental seetkis V: GAF 45 (current)”).) The GAF

score could have been based on clinical obsensr findings on examination. For exampg

ou

34-

ors

al,

le,

on MSE, plaintiff had difficulty sitting still irhis chair, looked down throughout much of the

assessment, presented with @sgsed mood and flat affect, champaired impulse contro
cognition, and memory recall, and was impaired teliigence and concrete abstract abilities
(Id.) Therefore, while the ALJ's reason for dedligito assign value to all of the GAF scores

supported by substantial evidence, clarifmais warranted imelation to Gebhardt.

E. Dr.DanielBeavers
Dr. Daniel Beavers began tteay plaintiff in June 2010 anat that time, assessed a GA
of 60. (AR 470-71.) IMay 2011, Dr. Beavers assessed a GABO and described plaintiff’

response to treatment as limitadd the prognosis as fair. (AR 472.) Plaintiff had sc
restrictions of activitiesf daily living, with inability to maimain personal grooming or hygiene
times, and difficulty planning activities and initiagj and participating in events independent

supervision. Plaintiff did not yeahe bills or usually shop, butcasionally participated in cookin
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and used public transportation with assistartde.had difficulties in social functioning, such
responding to authority, avoidingt@lcations, getting along withthers, communicating clearl
and effectively, and establishing interperson#étrenships. (AR 473.) His pace was usug
slowed, he had difficulty persisg in tasks to completion or i timely manner, and difficulty
concentrating on a repetitive basis. He coulkgri@rate or decompensatea work-like setting,
with, for example, likely attendance problems, posdibieats of violence amability to cope with
a schedule, and difficulty with elnges, performance demands, angdervision. He could hav
difficulty in other areas, sucéis remembering procedures,pesding to supervisors and gettiy

along with co-workers, with simpiastructions, maintaining atteah for more than two hours 4

AS

y

e

g

it

a time, or responding to normal hazards. Dr. Besabelieved plaintiff had a serious menial

disorder, occasionally threatenshgnce, had a limited capacity to modulate his behavior, did
in a calm and predicable environment, amything disrupting that environment could
destructive and greatly exacerbate symptoms.

The ALJ gave little weight to Dr. Beaver’s opinion. eSiound it speculative, couchg
largely in equivocal terms, and inconsistent viitatment notes showing generally unremarka
MSEs and no angry or aggresshwehavior towards Dr. Beaver bis staff. (AR 518 (citing AR
452-71).) Notably, the treatment records didt show any significant difficulty with
communication or significant cogiie deficits. The ALJ consied the opinion abased largely
on plaintiff's discredited self-reports. She sthtGAF scores represent a snapshot and n
longitudinal history of functioning over time. Shave more weight to Dr. Beaver’s treatme
notes, which showed general stability on matons, euthymic mah and only occasions

hallucinations.

Plaintiff avers error in the faite to accord proper deferentweDr. Beaver's treating role.
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He asserts consistency with the treatment nates differentiates how he appeared dur
treatment with how he would belain a more stressfgituation. Plaintf denies any evidenc
Dr. Beaver based the opinion oftfgeporting, observing the “primary function of medical reco
is to promote communication and recordkeeping. not to provide evidence for disabili
determinations.”Orn v. Astrue495 F.3d 625, 634 (9th Cir. 2007).

Plaintiff also maintains the ALJ impropentglied on evidence outi the record. Thd
following exchange occurred at hearing:

ALJ: Okay, so recently I've had experience with Dr. Beavers, so
I’m not real excited about Dr.davers today. So you probably don’t
want to tell me about how wonderful he is.

ATTY: Now we’re getting a littleextrajudicial, though. | mean, if
you have something —

ALJ: No |l wasn’t —
ATTY: — extrajudical that's —

ALJ: I'm simply saying, you knowj, have to use everything that
I've got to try and make a deawsi here, and | do. If I'm raising
something extrajudicial, believe me, | will talk about it in my
decision.

ATTY: Uh-huh.

ALJ: | haven't made a final decsi in this case. All I'm currently
telling you is currently Dr. Beaveris not on my hit parade of
doctors that — you know, if Dr. Beagesays it's thisvay, then, you

know, | trust the man. | don't totglidistrust him, but I'm looking

at his assessments with a vegyeful eye, let us say, today.

ATTY: ... I mean, if- like you said, if you've learned something
about Dr. Beavers, I'd like to be aliterebut it, ifl can. If | would

— | knew what it was, or --

ALJ: Well, | haven’t — you know, haven't learned anything more

about Dr. Beavers, other than ln@sn’t become one of the doctors
that | can look at angay |1 100% trust him to give me an objective
opinion.
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ATTY: Does he have — | mean,ddhe get in trouble? Does he
have—I mean, he's — it —

ALJ: I'm not going to say anythingiore. I'm not — | don’t want to
go —. .. down the rabbit hole herechese | haven’'t made a decision
in this case.
ATTY: Okay.
ALJ: Okay? | was just saying ifou’re — if you are resting the
majority of your case on Dr. Beavers, that might not — that might be
a mistake.
(AR 905-07.)
It could be said the ALJ reasonably intetpceDr. Beaver’s opinion as speculative g
couched largely in equivocal terms, inconsisteitit the treatment notes, and relying in large g

on plaintiff's self-reports. The ALJ also acately described GAF scores as not propg

understood to represent a longitudipigture of functioning over timeSeeAM-13066. However,

at hearing, the ALJ made clearesthid not fully trust Dr. Beaverto provide an objective opinion

due to one or more unrelated matters. The @msioner contends none of the ALJ’s reasong
rejecting Dr. Beaver’s opinion relate to the hegudiscussion of any extr@cord evidence. Give
that the ALJ did not state as sunlthe decision, or even memi the lengthy discussion regardi
Dr. Beavers, the basis for the Commissioner’'seatidn is not clear. ThCourt finds the ALJ’S
consideration of Dr. Beaver's mpon called into quasn by the comments made at hearing. 1
ALJ should reassess Dr. Beaverjsnion on remand and, in so doimqgovide clarification as tg
any and all factors considered in the assessment.

F. Jessica Spencer, Avdfennedy, and Michelle Scott

Plaintiff saw several prosiers at Lifeline Connections. In September 2013, Jes

Spencer, MA, CDP, conducted an MSE and asdes$gAF of 50. (AR 800-03.) On a number
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of occasions between September 2013 and November 2014, Avery Kennedy, ARNP, conducted
MSEs and assessed GAF scores of 40 or 45. (AR 804-19.) In September 2014, Michelle Scott,
LMHC, conducted an MSE andgsessed a GAF of 50. (AR 796-99.)

Plaintiff contends the ALJ erred in failing thscuss the significant clinical findings of
these providers and by impropergjecting their GAF scores baken a misunderstanding of Ax|s
IV. The Commissioner maintains the ALJ providectasonable analysis of the GAF scores| as
well as the treatment provided by Kenned8edAR 514-15, 519, 521.)

The ALJ gave little weight to the Lifelined@nection GAF scores “because the providers
offered no explanation regarding what factors %) were considered[.]” (AR 519.) The ALJ
also provided the above-described specific and legitimate reasons for declining to assign yvalue to
the GAF scores of record. (AR 521.) Whethenotthe ALJ appropriately referred to Axis 1V,
she provided a germane reason for rejecting tfedihe Connection GAF scores, both as a gengral
matter and based on the failure of these particadarces to provide an explanation for the scores

assessedSeeAM-13066.
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G. Dr. Todd Bowerly

ff

Consultative examiner Dr. Bowerly firsssessed plaintiff in November 2006. Plain

reported a traumatic brain injury (TBI) sustairsdhge eight and addicn to methamphetamin

D

=N

for the preceding five years, thilast use in February 2006AR 479.) Dr. Bowerly diagnose

cognitive disorder, not otherge specific (NOS), psychotic disorder, NOS, and amphetamine

dependence, early full remissiore(self-report), and assesse@®AF of 50. (AR 483.) Testing

revealed impaired general memory, workimgemory, processing speed, and attention/

concentration. (AR 483.) The cognitive impaimhevas most likely related to the TBI, with

possible influence of chronic back pain antbstance use. (AR 483-84.) Plaintiff endorsed
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situational depression, but not symptoms suggesting an acute mood disorder. (AR 48§
endorsed hearing voices for the past three oryears, with no diagnosis or treatment. He
not begin hearing voices until after he startedgienethamphetamine, but continued to hear tf
once or twice a week in eiglor nine months of absemce. Dr. Bowerly recommended
comprehensive neuropsychological evaluatidmither psychological evaluation based
“unreliable self-report,” and derred diagnosis of antisocial igenality-based difficulties give
the possible contribution of cognitive impairmemtd psychosis on legal, substance, anger,
behavior problems.d.) He found plaintiff unable to mage finances secondary to cognit
impairment, with adequate persistence and social interaction skills, and limited underst
reasoning, attention/concentration, memory, andtatlap abilities secondary to multiple facto
including past TBI, substance abusnd chronic pain. (AR 484-85.)

In an April 2015 examination, Dr. Bowerly mat plaintiff was a paohistorian, offered
vague information, presented as simple and conaxgitea flat, restricte@ffect, but no indicatior

of an acute mood disorder, hadhgeally clear and linear thinking, miservable hallucinations

delusions, and poor performance on all testsogiitive functioning. (AR 843-44.) The testing

results revealed invalid scores underestimating actual functioning “secondary to poor effor
likely feigned behavior on very easy tasks, amghatous behavior towardse end of the exam.
(AR 846.) Plaintiff provided incomstent details about his persbmaformation compared to th
2006 evaluation and withheld truthful infortitm about his historyof using substanceg
specifically methamphetamine. Dr. Bowerly asseéss&AF of 65, did not offer a medical soun
statement given the lack of ratile information, and opined malirrgeg should be ruled out. (AR
845-46.)

The ALJ gave little weight to the 2006 opinibecause it predated the relevant time pe
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by several years and the recougigested plaintiff mappave been using methamphetamine at

time. (AR 519.) In describing the 2015 opinitme ALJ noted Dr. Bowerly’s reference to Dr.

Moore’s “alleged assessmentroflingering” in 2005, and statedesHisregarded that referen
because the record did not contain any 2005 exaamor opinion from Dr. Moore. (AR 515 ;
n.2.Y She gave little weight to the GAF score assessed in 2015 “because it was based o
having no bearing on the disabilapalysis, including homelessnessl financial concerns.” (AR
521.)

Plaintiff contends Dr. Boweyls opinion is tainted by his véeew of Dr. Moore’s May 2009
evaluation, which referenced the 2005 evabratin which Dr. Moore allegedly diagnosg
malingering. He avers error in the ALJ’s reliammcean opinion based, in part, on evidence th:
not a part of the record, and thia¢ ALJ’s “disregarding” of the reference does not change the
Dr. Bowerly improperly relied on missing evidence.

The Court finds no error. Iemanding the matter to an AlLthe Appeals Council pointe

to a citation to Dr. Moore’s 2005 alation, completed in connectioritlva prior disability claim,

hat

Ce

ht

n factors

R

30|

At is

fact

d

dated outside the period at issue in this cafser(f' October 5, 2009 forward”), and not contained

in the record. (AR 643-44.Consistent withhe stipulated remand, tgpeals Council directec

" The record does contain a May 2009 evaluation from Dr. Moore. (AR 351-57.) The ALJ
that, in accordance with the remand order, she disregarded all portions of Dr. Moore’s 2009 ev,
based on the alleged 2005 evaluation. (AR 510 at 12009, Dr. Moore did not offer a formal MS
score in light of plaintiff's questionable effort, partiatl on questions of orientation, found all other ta
performed well within normal limitsand no clear indication of cognitive deficits. (AR 357.) Plaintiff v
able to keep up with activities of daily living andeyed no particular functional complaints. Dr. Mog
opined plaintiff appeared able to reason, understanterder, concentrate, petsis activities, adapt tg
new situations, and interact socially without significant difficulty. The ALJ gave great weight t
Moore’s conclusion plaintiff did not put forth gooffat on examination suggestive of malingering, |
little weight to the opinion plaintiff did not have sifjpant difficulties. (AR 517.) Based on complaints
irritability, fatigue, mood lability, and occasional haihations, the ALJ gave more weight to the opinig
of non-examining Stage agency consultants. Pfhaihdes not challenge the ALJ's consideration of
Moore’s 2009 opinion.
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that any evidence from a prior claim relied upon ntgstnade a part of the record and proffer

ed

to the claimant. (AR 645 and 632-33.) The Alinplied with this directive by disregarding any

reference by Dr. Bowerly to evide® not contained in the record.
Plaintiff does not support the contenti@r. Bowerly based his opinion on missin
evidence, or that the ALJ was obligated to etysrd this or any otheopinion referencing Dr

Moore’s 2005 evaluation. Dr. Bowerly notedtfbdhe 2005 and 2009 evaluations of Dr. Mo

only in the initial portio of his 2015 evaluation, outlining phiff's complaints and the records

g

re

reviewed. (AR 841.) Dr. Bowerly rendered b@nion based on “currently authorized objective

testing”, the examination, and as to “currentrecent functioning.”(AR 841-46.) His opinion

“rests on his own independent examination” praperly serves as substantial evidence suppofting

the ALJ’s conclusion.Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001).

H. Dr. Landon Poppleton

Consultative examiner Dr. Landon Poppletoseased plaintiff over the course of several

days in December 2014/January 201AR 828-37.) Dr. Poppletdound plaintiff met the criterig

for alcohol use disorder and mild neurocognitiisorder due to TBI, noting global cognitive delpy

and functioning in the first perceélet relative to other adults hege. (AR 836.) Plaintiff alsq

=4

presented consistent with major depressive rdesowith psychotic datures, with relevant

symptoms reported, psychomotor slowing andytadi difficulty managing his anger/often actipg

out violently, and auditory and command hallucinations. Testing showed markedly impaired

memory, and monthly MSE scores showed flating neurocognitive impairments, most likgl

explained by distracting auditohallucinations. Dr. Poppleton apd plaintiff could benefit from

continued treatment. (AR 836-37Also, responding to questis from counsel, Dr. Poppletgn

opined plaintiff was disabd and that his other impairmentewid not likely improve to the point
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of non-disability absent these of substances. (AR 838-39.)
The ALJ gave little weight to the 1Q scor@sd memory test results from Dr. Poppleton
light of Dr. Bowerly’s 2015 examin@n findings. (AR 520.) She ga very little weight to the

opinion and examination findings aad, finding plaintiff's reportso Dr. Poppleton very different

from his testimony at hearing andheports to other providers. dFexample, he reported to Dy.

D

Poppleton that he became lost taking local trahsiyever, at the hearinge explained that h
was able to take public transportation without any trouble at dlil.) Plaintiff also reported tg
Dr. Poppleton his hallucinations began in admese, while elsewhereparting they began ir
his twenties, thirties, and in the context of past methamphetamine use.

Plaintiff assertsimproper reliance on Dr. Bowerly’s altgedly tainted opinion. This

argument fails for the reasons sthabove. Plaintiff statesshieport and testimony about riding

the bus are notverydifferent[.]” (Dkt. 26 at 11 (emphasis retained).) The ALJ reasonably found

inconsistency. GompareAR 829 (“According to Jeffrey his case manager accompanies him when

she can but he sometimes has to ride [the basgalHe reported he is comfortable riding the b

locally using major streets but otiaese cannot recall directions. ed Brenda admitted that he

sometimes gets lots even locally amitl have to call her for assistance.With AR 937 (“Q[.] Do
you ever have problems taking the bus? A[.] No. Q[.] You alwagw laxactly where you'rg

going, you get there okay[.] A[.] @ah.”)) Plaintiff also states rspecifically reported to Dr

us

Poppleton he had auditory hallucinations “for a while . . . about 15 years | think[,]” and,| upon

further questioning, “realled that the voices ‘were alwayisere sometimes’ since he wag

teenager.” (AR 831.) The ALJ reasonably foundonsistency in plaintiff's reporting to Df.

Poppleton and to other sourdbsoughout the recordSée, e.g AR 266 (mental health symptoms

began in early thirties), 286 (keghearing voices in his twees), 479, 484 (2006 report of hearipg
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voices for past three or four years), 879, 882p(Ember 2015 report of hearing voices for (

ast

fifteen years).) The ALJ, in sum, provided specific and legitimate reasons for discounting the

opinion of Dr. Poppleton.

l. Dr. Conrad Swartz andzz Schallert, MSW, CSWA

On September 23, 2015, mertahlth practitioner Lizz Schart found plaintiff impaired

in multiple respects on MSE and assigne@AF of 30. (AR 879-86.) On October 14, 201

examining psychiatrist Dr. Conrad Swartz foupldintiff had “extremely concrete mentation,

simple approach, not able to handle compjexitarely able to handle simple questions” g
impaired in several respects on MSE, and diagthé3T'SD and cognitive impairment/psychos
dysexecutive syndrome due to TBI, psychosisR @Y0-77.) In a progress note from that sg
month, Dr. Swartz addressed Dr. Bowerly’s 201&mixation and interpreted the observations
drowsiness and somnolence to gate plaintiff was obtunded duritigsting, and this “may hav
been sedation by medication,” or “delirium agated with [TBI], eg., nonconvulsive seizur
activity.” (AR 889.) He furthe stated: “The psychologist ate a different interpretatio
(feigning) that is more speculagithan medication or deliriunffects, and | do not endorse it
(AR 889-90.) In a October 23, 2015 letter, Schabéated plaintiff “is aperfect candidate fo

SSI”, “has no other option for income, and hisatiility impacts all levels of day to dg

functioning.” (AR 891.) She desbed plaintiff's symptoms agersistent and serious, his

experience of high levels of aety and “hearing voices for most lois adult life[,]” his inability
to concentrate on a single task, communicate amd $entences clearly, or remember very b
information, and stated these “symptoms impair him from workingd?) (Schallert also state

that, because of severe impairment of organizdtskilds, plaintiff relies heavily on his girlfrieng

to meet his basic needs, “is appropriate for digglsupport, and | advocate for his receiving SSI.

ORDER
PAGE - 22

51

\nd
bis/
me

5 Of

(4%

-

[

1y

ASiC

d

!




10

11

12

13

14

15

16

17

18

19

20

21

22

23

(1d.)

The ALJ gave little weight to Dr. Swartz’siapn of Dr. Bowerly’s observations. It faile
to take into account other facsazonsidered by Dr. Bowerly, such as inconsistent statements
between Dr. Bowerly’s 2006 and 2015aexinations, plaintiff's failureo report his history of

methamphetamine abuse at the 2015 examination, and his inconsistent performa

made

nce on

examination, including erring on simple tasksjlesaccurately answering more difficult questions

testing the same skill. (AR 520.) The AL3a@lfound it notable no other source had asse
plaintiff with delirium associated with a TBI.

In challenging the ALJ's analysis, plaintiféiterates the contention that Dr. Bowerly
examination was tainted. This argurh&ls for the reasons stated above.

Nor did the ALJ otherwise err in consideritigg evidence from Dr. Swartz. “The ALJ
responsible for resaoivg conflicts in tie medical record.Carmickle v. Comm’r of SSA33 F.3d
1155, 1164 (9th Cir. 2008). When evidence reasgnsigbports eitheranfirming or reversing
the ALJ’s decision, the court may not subsétits judgment for that of the AL ackett v. Apfel
180 F.3d 1094, 1098 (9th Cir. 1999). “Where the evidénsasceptible to more than one ratio
interpretation, it is tb ALJ’s conclusion that must be upheldVlorgan 169 F.3d at 599. Th
ALJ here appropriately relied onmoary evidence from Dr. Bowerly and Dr. Swartz’s failure
consider all of the factors considered by Bowerly, as well as the absence of any ot
assessment of deliriumld. at 603 (ALJ may consider ionsistencies within and betweg
physicians’ reports)Tommasetti533 F.3d at 1041 (ALJ may consider inconsistency with
record); 20 C.F.R. § 416.927(c)(4) (“Generally, the more consistent a medical opinion is W
record as a whole, the more weight [&le]] will give to that medical opinion.”).

The ALJ assigned little weigld Schallert’'s GAF score anddter. The score appeared

ORDER
PAGE - 23

ssed

o

is

nal

D

to

her

en

the

ith the

to




10

11

12

13

14

15

16

17

18

19

20

21

22

23

be based primarily or exclusivebn plaintiff's report “le had hallucinations ‘all the time,” and

they “told him to ‘hurt people.” (AR 520.)This was “wildly different” from every othe
description in the record, which generally showetlucinations as only occasional, deprecati
and negative. Id.) The ALJ also found the opinions in tle¢ter to show exclusive reliance (¢

plaintiff's self-reports, noting nandication Schallert reviewed the treatment record or consult

n

Ative

evaluations, or performed any testing. The Adund inconsistency with the treatment record,

including Dr. Beaver’s treatmemibtes and Dr. Ramsthel’s exiation findings, which did no
show any difficulty with communication, and further found inconsistency plamtiff's ability
to testify clearly at both remand hearings.

Plaintiff counters that Schallentas able to rely on both hewn findings and the finding
of Dr. Swartz. However, thALJ rationally interpreted the @&lence to show the reliance (¢
plaintiff's self-reports and imansistency with the o®rd, and bolstered heonclusions with
specific examples. The ALJ also reasonably ic@ned the absence of evidence Schallert
familiar with the remainder of the recordSee20 C.F.R. § 416.927(c)(6) (ALJ may consid
extent to which a source is familiar with other information in the record). The ALJ, as

properly considered the opinion eviderfrom both Schallert and Dr. Swartz.

J. Dr. Xiaotian Yan
Plaintiff describes treatment records frgmmary care provider Dr. Xiaotian Yan ar
argues the ALJ erred by failing to acknowledge dvislence is consistent with the opinions of

other treatment providers and examiners. Ahé considered the evidence from Dr. Yan (A
512-14), and the record did not contain a medigahion from Dr. Yan requiring assessme
Turner, 613 F.3d at 1223 (ALJ need not provide reagoneject physician’s statement wh

statement did not assess any limitations). Wpintiff takes a differet view of Dr. Yan’'s
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treatment records and the impact on the Alarslysis, he fails talemonstrate the ALJ'$

interpretation was not rational.

K. Dr. Donald Ramsthel:

Dr. Ramsthel examined plaintiff in Jun2009 and rendered opinions on physi
functioning consistent with the RFC. (AR 284 he ALJ gave the opion great weight, finding
consistency with Dr. Ramsthel's examinatibndings and the records a whole, including
minimal findings on MRI and intact strength on examination. (AR 516.)

Plaintiff avers more recent records show physical impairments became more se\
over time. However, the recordiged by plaintiff do not undermirasther the ALJ’s consideratio
of Dr. Ramsthel’s report or the phgal limitations in the RFC. SeeAR 390-91, 394-95, 434-34
446 (finding tenderness on back in Janua®l0, April 2010, and January 2011); AR 4074
(finger pain in September 2010, followingury to finger three days prioséeAR 416)); AR 427-
28 (tenderness below right knee cap in J2@#0); and AR 429-30 (June 2010 physical ther
evaluation finding, inter alia, no neurological deficits, normal joint mobility, lumb
pain/tenderness, unable to perform double leg sgodtable to walk on heals and toe walk).) 1

ALJ’s rational interpreation of the evidenceill not be disturbed.

L. Non-examining?hysicians
In January 2010, non-examining Stage agency psychiatric consultant Dr. Richard W
rendered opinions consistent with the RFC. (AR 314.) In March 20¢€h@sgical consultant

Dr. Carla van Dam agreed with Dr. WinsloWAR 347.) The ALJ gave great weight to the

opinions, finding consistency with the record asvhole, including plaintiff's testimony, Dr.

Beaver's treatment notes showing plaintiff's edoas generally euthymic and his hallucinatiq

described as occasional, and evidence showingtiffas able to follow television programs ar
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engages in yard work/landscaping in exchangeefior. (AR 517.) The ALJ gave little weight
the opinion plaintiff mighthave difficulty with pulic transportation in ght of his testimony tg
the contrary.

Plaintiff argues the opinions of Drs. Winglaand van Dam are entitled to little weig

o

ht

because they did not review any evideeyond March 2010. The ALJ was tasked with

considering plaintiff’'s claim ofdisability as of October 52009 and properly considered a
reasonably weighed these releviangidical opinions. Plaintiff does nestablish error in the ALY
consideration of the opinions of Drs. Winslow and van Dam.

Plaintiff's Symptom Testimony

Absent evidence of malingering, an ALJ mysovide specific, @ar, and convincing
reasons to reject a claimant’s testiménRurrell v. Colvin 775 F.3d 1133, 1136-37 (9th C

2014) (citingMolina, 674 F.3d at 1112)See alsd.ingenfelter v. Astrues04 F.3d 1028, 1036 (9t

Cir. 2007). “General findings arasufficient; rather, the ALJ mugdentify what testimony is not

credible and what evidence undermines the claimant’'s complaing¢ster 81 F.3d at 834The

ALJ may consider a claimant’s ‘atation for truthfulness, incongicies either in his testimon

or between his testimony and handuct, his daily actities, his work record, and testimony from

physicians and third parties concerning the nateeerity, and effect dhe symptoms of whick
he complains.”Light v. Social Sec. AdmjriL19 F.3d 789, 792 (9th Cir. 1997).
The ALJ here found plaintiff's statement®ncerning the intensit persistence, an

limiting effects of his symptoms not entirelyedible. The ALJ found plaintiff's symptom

8 In SSR 16-3p, the SSA rescitd€SR 96-7p, eliminated thertte “credibility” from its sub-

regulatory policy, clarified that “subjective symptomaiation is not an examination of an individual’s

character[,]” and indicated it would more “more clggfellow [its] regulatory language regarding symptc
evaluation.” SSR 16-3p. However, this changeffsctive March 28, 2016 and not applicable to
December 10, 2015 ALJ decision in this case. ThetCoareover, continues to cite to relevant case
utilizing the term credibility.
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disproportionate to the objectiand clinical findings. (AR 5106.) She found the record {
suggest plaintiff's unemployment was due te ftihability to find a bking job and lack of

motivation to search for a job. (AR 521.) TA&J identified inconsistecies in plaintiff's

reporting regarding his use of illicit substancestween his symptoms and activities of dai

living, in his different accounts as to when Ihegan to experience hatlinations, and in his

presentation to providers depemglion whether the exanation regarded his physical or men
complaints. (AR 521-22.) The ALJ noted pléitg failure to consistently complain abot
hallucinations, and discussed evidence from exarsiof poor effort or igned poor performance
and vagueness in presenting history, includiggll@nd substance use history. (AR 522.)

described plaintiff's treatment as exceedingly eswative in nature, with his symptoms manag

with medication. She also noteapitiff did not seek or receive mel health treatment for large

parts of the relevant time ped, despite access to medical caneJuding the absence of ar
mental health treatment between Septer2bdd and September 2013. Finally, the ALJ poin
to plaintiff's “generally unpersisive appearance and demearauting his testimony at hearing
stating he displayed no evidence of pain or discomfort and no apparent difficulty understan
responding to questionsld() The ALJ emphasized that thobservation was only one of mar
factors relied upon, but was entitled to some weight.

The need for further consideration of neadievidence may implicate the assessmen
symptom testimony. The ALJ should reconsideintiff’'s testimony as warranted on remar

However, the Court otherwisenfis specific, clear, and convingireasons provided in support

the ALJ’s assessment of piéif's symptom testimony.SeeRollins 261 F.3d at 857 (subjective

testimony cannot be rejectedlelyon the ground it is not fullgorroborated by objective medic

evidence, but “medical evidence is still a relvéactor in determimg the severity of the
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claimant’s pain and itdisabling effects.”), an@Carmickle 533 F.3d at 1161 (ALJ may reje
claimant’s subjective testimony based omtcadiction with the medical recordBruton v.
Massanarj 268 F.3d 824, 828 (9th Cir. 2001) (ALJ mansider reason why a claimant stopg
working), andOsenbrock v. ApfeR40 F.3d 1157, 1165-67 (9th CR001) (ALJ may conside
evidence of self-limitation and lack of motivatioBay v. Comm’r of SSA54 F.3d 1219 (9th
Cir. 2009) (“. . . ALJ may weigh inconsistenclastween the claimanttestimony and his or he
conduct, daily activities, and workcord, among other factors.9ee alsarommasetfi533 F.3d
at 1039 (inconsistent statement¥grduzco v. Apfel188 F.3d 1087, 1090 (9th Cir. 199
(inconsistent statementggarding alcohol use)Orn, 495 F.3d at 639 (inconsistency with
activities), andsreger v. Barnhart464 F.3d 968, 972 (9th Cir. 2006) (inconsistent or non-exig
reporting of symptoms)homas278 F.3d at 959 (self-limiting be¥iar, failure to give maximum
or consistent effort, or efforts to impede acteit@sting provide compelling evidence detract
from subjective symptom testimonyl)jpmmasetfi533 F.3d at 1039-40 (ALJ may also consi
evidence a claimant was vague in providing infation or explanations, favorable responsg
conservative treatment, and unexplained or inadelyuatelained failure to seek treatment or

follow a prescribed course of treatment); a@dn, 495 F.3d at 639-40 (ALJ's person

observations may be used as a part of the bwes@uation of a claimant’s symptom testimofly).
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° An ALJ may not employ a “sit and squirm’™ test and reject a claimant's symptom testimony

based solely on the failure to exhibit alleged symptoms at heafiagninter v. Heckler765 F.2d 870,
872 (9th Cir. 1985). However, the inclusion of an ALJ's observations does not render the d
improper. SeeVerduzco 188 F.3d at 1090. Personal observatimay be included as part of the over
evaluationOrn, 495 F.3d at 639-40, but should not be “usgd substitute for medical diagnosisarcia

v. Sullivan 900 F.2d 172177, n.6 (9th Cir. 199(cited sources omittedSee, e.gVerduzc 188 F.3d at
1090 (claimant exhibited symptonrsconsistent with both the medical evidence and other behavi
hearing); Quang Van Han v. BowerB82 F.2d 1453, 1458 & n.8 (9th Cir. 1989) (claimant

“overdramatizing” alleged pain by “dishonestly attempting to displaymaohpain.”). In this case, the

ALJ appeared to properly consider her persobakrvations as only one of many different factors.
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RFC and Step Five

The ALJ's RFC assessment and step five conclusion may be implicated by f
consideration of medical ewdce. The ALJ should, as wartad on remand, reconsid
plaintiff's claim at stedour and step five.

CONCLUSION

For the reasons set forth above, this madeREMANDED for further administrative

proceedings.

DATED this 22nd day of November, 2017.
Mary Alice Theiler
United States Magistrate Judge
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