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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CHRISTOPHER L. LARSEN

e CASE NO.3:16-CV-05654DWC
Plaintiff,

ORDERON MOTION FOR
V. ATTORNEY'S FEES

NANCY A BERRYHILL, Acting
Commissioner of Social Security,

Defendant

Plaintiff Christopher L. Larsen filed a Motion for Attorney’s Fees angddfses pursuari
to 28 U.S.C. 82412 (“Motion”), seeking attorney’s fees pursuant tedbal Access to Justice
Act, 28 U.S.C. § 2412'EAJA") . Dkt. 23. Defendant objects to the Motion, contending the
amountof hours expended in this case was excessive and therefore the requested fee aw
unreasonable. Dkt. 24.

TheCourt concludes the amount of attorney hours expended in thizvaase
unreasonable. Accordingly, Plaintiff's Motiongsantedin-partand thefee requesis reduced by
7.3 hoursPlaintiff's requesfor an additional 3.3 hours expended in defending this Motion i

granted

Doc. 26
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BACKGROUND

On May 2, 2017, the Court found tA&J erredin his assessment of: (1) medical opinjon

evidence (including new evidence submitted to the Appeals CoungiBjgtiff’'s subjective
symptom testimonyand (3 Plaintiff's residual functional capacity RFC”) and the ultimate
Step Five findings. Dkt. 20. The Court reversed the ALJ’s decision and remanded the lvas
Social Security Administration (“Administration”) for further consideyatpursuant to senteng
four of 42 U.S.C. § 405(g)d.

On July 28, 2017, Plaintiff filed this Motion. Dkt. 23. Defendant filed a Response, [
24, and on August 18, 2017, Plaintiff filed a Reply. Dkt. 25.

DISCUSSION

In any action brought by or against the Uni&tdtes, the EAJA states “a court shall
award to a prevailing party other than the Uni&dtes fees and other expensesunless the
court finds that the position of the United States was substantially justifiect sptaal
circumstances make an award unjust.” 28 U.S.C. § 2412(d)(1)(A). According to the Unite
States Supreme Court, “the fee applicant bears the burden of establishingnentittean awar
and documenting the appropriate hours expendéehdley v. Eckerhart, 461 U.S. 424, 437
(1983). The governmemas tke burden of provings positions overall were substantially
justified. Hardisty v. Astrue, 592 F.3d 1072, 1076 n.2 (9th Cir. 201€)jitg Floresv. Shalala,
49 F.3d 562, 569-70 (9th Cir. 1995)). Further, if the government disputes the reasonabler|
the fee, it also “has a burden of rebuttal that requires submission of evidence taittiecdist
challenging the accuracy and reasonableness of the hours charged or theddets agshe
prevailing party in its submitted affidavitSGates v. Deukmgjian, 987 F.2d 1392, 1397-98 (9th

Cir. 1992) (citations omitted). The Court has an independent duty to review the submitted
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itemized log of hours to determine the reasonableness of hours requested in e&el case
Hendley, 461 U.S. at 433, 436-37.

This case was remanded to the Administrafmmfurther consideration. Dkt. 20. As
Defendant does not contehdr position was substantially justified, the Court finds Plaintiff i
entitled to a reasonabédtorney’s fee awardnder the EAJASee Dkt. 24.

While Defendant does not challenge an award of reasonable attorney’s teefiouty
rate requested, she argues the number of hours expended on this Iigatiomeasonablesee
id. DefendanmaintainsPlaintiff's request for $9,175.87 in attorney'®$&should be reduced tg
either $7,500 or by 10.9 hours (for a total fee of $7,040181t 1-2, 7.0Once theCourt
determines a plaintiff is entitled to a reasonable fee, “the amount of thef teejrse, must be
determined on the facts of each castefidey, 461 U.S. at 429, 433 n. AVhen the district
court makes its award, it must explain how it came up with the amount. The explanation r
be elaborate, but it must be comprehensibleH&ssley descriled it, the explanation must be
‘concise butlear.” Moreno v. City of Sacramento, 534 F.3d 1106, 1111 (9th Cir. 2008)
(emphasis in originatitations omittel). “[T]he most useful starting point for determining the
amount of a reasonable fee is the number of hours reasonably expended on the litigation
multiplied by a reasonable hdy rate; which encompasses the lodestaethod! Hensley, 461

U.S.at 433, 435.

! Relevant factors which may be considered are identifiddhinson v. Georgia Highway Exp., Inc., 488
F.2d 714 (5th Cir. 1974), as: (1) The time and labwolved; (2) the novelty and difficulty of the questions
involved; (3) the skill requisite to perform the legal service propetlythe preclusion of other employment by th
attorney due to acceptance of the case; (5) the customary fee; (6) whetkerighixed or contingent: (7) time
limitations imposed by the client or the circumstances; (8) the amouttéavand the results obtained; (9) the
experience, reputation, and ability of the attorneys; (10); the ‘und#isiradf the case; (11) the nate and length
of the professional relationship with the client; and (12) awards in siogitssJohnson, 488 F.2d at 71+19

(citations omitted)Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70 (9th Cir. 1975) (adoptilanson factors)

ORDER ON MOTION FORATTORNEY’S FEES
3

eed not



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Plaintiff seeks payment of $9,175.87 for 44.9 hours of time his attor&é&gpr- Yanich
(“Eitan”) — and another attorneyNoah Yanich(*“Noah”) —spentonfile review,the Opening
Brief, andthe Reply Brief for this casé.Dkt. 23. Ths time include5.8 hours Noah spent
reviewing the file andlrafting the Opening ef, and an additional 10.3 hours Eitan spent
reviewing the file andrafting, editing, and filinghe Opening Brief. Dkt. 23-3, p. 1. In totdie
attorneys spent 36.1 hours preparing the Opening Brefd. The remaining.8 hours were
expended on the Reply Brief and case administrative deSedlgd. at 1-2. Plaintiff also request
$5.81 in expenses and $380 for paralegal time, neither of which Defendant contests. Dkt.
pp. 1-2; Dkt. 24, p.1 n.1.

Defendant argues the Court should reduce Plaintiff's fee request becaatertiey
hours expended on this case were unreasonable. Dkt. 248pBp2cifically Defendant
maintainsEitan unreasonably duplicat®étbah’swork by spending additionéime on the
Opening Briefthe case waroutine’ rather than complexthereforenecessitatingess time;
andthe size othe transcript — 1,578 pages — did not justify the amount of hours spent on t
caseld. at 47. Plaintiff respondshatthe work between Eitan and Noah was not duplicative
each Social Security case is unique #mg, there is no “routine” casandthe transcript was
larger than an average transcriptl @merefore necessitated more timetfog case Dkt. 25, pp.
3-7. In determining whether the ho@rspended were reasonable, thau@ will consider: (1)
awards in similar caseand (2) the novelty and difficulty of the questions involved in this c3
See Hendley, 461 U.S. at 429-30 n.3phnson v. Georgia Highway Exp., Inc., 488 F.2d 714, 7171

19 (Sth Cir. 1974).

2The Courtacknowledges that referring to the attorneys by their first names ifolesal. However,

12}

23-3,

Se.

because the attorneys share a last name, the Court uses their firstmtmise®iider for ease of readability.
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First, attorney’s fee awards in similar cases show the hours expendeudiedti
Opening Brief were above averagampared to similar cases within the Western District of
WashingtonSee e.g. Fisher v. Colvin, Case No. 2:1%V-716-DWC (W.D. Wash.) (1,434 pags
transcript and hours to review and draft opening brigf)stice v. Colvin, Case No3:14-CV-
6001DWC (W.D. Wash.) (20.5 hours for reviewing and drafting opening bi@f)ens v.
Colvin, Case N03:15-CV-5199-DWC (W.D. Wash.) (transcript of 920 pages, 26.9 hours to
prepare ampening brief)Spencer v. Colvin, Case No. 2:1%V-20-JRC (W.D. Wash.)
(transcript of 983 pages, fee petition requested 15.7 hours for file review atmgdoakning
brief); Moore v. Colvin, Case No. 2:1%:V-360-JRC(W.D. Wash.) (7.6 hours foilé review and
drafting of the openingrief); Sampson v. Colvin, Case No. 3:14£V-5825JRC(W.D. Wash.)
(12.5 hours for file review and drafting of the openinigfy. In the above cases, the meagne
spent drafting an opening brief was 15 hours. Plaintiff's attorneys speptthan twice as mug
time — 36.1 hours — preparing the Opening Biinefn what was reported in similar cases.

Second, the questions in this case were not novel or difficult, and therefore did not
an increase in the expended hoigintiff presented three assignments of emdris Opening
Brief, alleging the ALJ erred in assessing: medical opinion evidencedingl new evidence
submitted to the Appeals Council), Plaintiff's credibility, and PlaintifflSdR(and thus, the Ste
Five finding).See Dkt. 13.These issues are coronly raised in Social Security cases and sh
require lessime onlegal research to effectively litigate.

Plaintiff argues this case took more time because the record was volunbkouzb, pp.
3-4. The record in this case was 1,578 pages. Dkt. 15. While the record is long, the Court
not find it was atypical in lengtl&ee e.g. Fisher v. Colvin, Case No. 2:1&V-716DWC (W.D.

Wash.) (1,434 pagg; Givensv. Colvin, Case N03:15-CV-5199-DWC (W.D. Wash.) (920

h

justify

uld

does
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pages)Amirkhanov v. Colvin, Case N02:15CV-1541-DWC (W.D. Wash.) (1,411 pages);
Spencer v. Colvin, Case No. 2:1%V-20-JRC (W.D. Wash.) (983 pagge®vall v. Colvin, Case
No. 3:15€CV-5281-JRC (W.D. Wash(R,297 pages)yVebb v. Colvin, Case N03:15-CV-5098-
JRC (W.D. Wash.) (1,263 pages). Moreover, the length of the record does not necessitril
in a complex case. For the above reasons, the Court does not find this case presents nov
complex questions.

The Court concludes the amount of time expe&hde this case wasmreasonable.

y re

el or

Plaintiff requested a total of 44.9 hours of attorney hours, 36.1 of which were spent preparing

Opening Brief. Dkt. 23-3, pp. 1-2. The amount of attorney time incurred in preparing the
Opening Brief was more than the amount incurred in similar S8elrity cases, and the cas
was not novel or complex. The facts, record, and arguments made in this partseilaecano
so unusual or compleasto require such a discrepanicgm similar cases. Thus, the Court fin
the36.1 hours expended on thegdng Brief wereexcessive and unreasonaldlbe Court
thereforereduces the attorney hours expended on file review and the Opening Brief by 7.3
for a total of 28.8 hours expended on these tasks. This resalistal of 37.6 attorney work
hours b reach a judgment in the underlying action

Plaintiff also requests an additional 3.3 hours expended in defending this Motion. [
25-1, p. 3. The Court concludes that this is reason&se¢Commissioner, 1.N.S. v. Jean, 496
U.S. 154, 157 (1990) (fedsr time and expenses incurred in applying for fees were covereq
EAJA cases).

Thus, the Court determines that a fee aviaréd totalof 40.9 hours of attorney woik
reasonableSee Hendley, 461 U.S. at 434 (the district court should “exclude ftbi® initial fee

calculation of hours that were tfoeasonably expended’(Eitation omitted) see also Searns v.

e

is

3 hours,

DKE.
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Colvin, 2016 WL 730301 (W.D. Wash. Feb. 24, 2016) (finding thirty-five hours for preparg
of opening brief excessive and unreasonabig reducing by 10 hours).
CONCLUSION

For the above stated reasons, the Court hereby grants Plaintiff's Motion asfollow

Plaintiff is awarded $5.81 in expenses.

Plaintiff is awarde®8,392.07 in attorney’s fees, representing 40.9 hours of attorney
work and 3.8 hours of paralegal work, for a total award of $8,397.88, pursuant to the EAJA
consistent withAstrue v. Ratliff, 560 U.S. 586 (2010).

The Acting Commissioner shall contact the Department of Treasury to determiae if
EAJA Award is subject torgy offset.If the U.S. Department of the Treasury verifies to the
Office of General Counsel that Plaintiff does not owe a debt, the governmemtcsiaal

Plaintiff's assignment of EAJA Award and pay the EAJA Award directlyitarEYanich,

tion

\ and

th

Plaintiff's counsellf there is an offset, any remainder shall be made payable to Plaintiff, based

on the Department of the Treasury’s Offset Program and standard practicé® enecishall
bemailed toPlaintiff's counsel, Eitan Yanich, Law Office of Eitan Yanich, PLLC, at 203 ffo
Avenue E., Suite 321, Olympia, WA 98501.

Datedthis 22nd day of September, 2017.

o (i

David W. Christel
United States Magistrate Judge
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