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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 DAVID GILBERT,

e CASE NO.3:16-CV-05695DWC
11 Plaintiff,

ORDERAFFIRMING DEFENDANT'S
12 V. DECISION TO DENY BENEFITS

13 NANCY BERRYHILL, Acting
Commissioner of Social Security,

14
Defendant
15
16 Plaintiff David Gilbert filed this action, pursuant to 42 U.S.C. § 405(g), for judicial

17 review of Defendant’s denial of his application for disability insurance ben@is”).
18 Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 73 and Local Rule MJR 13, the

19 parties have consented to have this matter heard by the undersigned MagjistgaSee Dkt.

20 6.
21

22

23

I Nancy Berryhill became the Acting Commissioner of Social Security orada@@, 2017, and is
substitutechs Defendanfor former Acting Commissioner Carolyn W. Colvin. 42 U.S.C. § 405(g); Re Civ. P.
24 || 25(d)(1).
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After considering the record, the Court concluiiéacks jurisdiction to review the
Administrative Law Judds (“ALJ”) decisionfinding Plaintiff's prior applicatioa should not bg
reopenedFurther,the Court finds Plaintiff has failed to show the ALJ erred when he found
Plaintiff not disableds ofJune 30, 2009. Accordingly, the decision of Awting Commissione
of Social Securitf*“Commissioner”)affirmed pursuant to sentence four of 42 U.S.C. 8§ 405(

FACTUAL AND PROCEDURAL HISTORY

On July 20, 2010Rlaintiff filed applicatiors for DIB and supplemeat security income
(“SSI"), alleging disability as ofpril 10, 2005.See Dkt. 9, Administrative Record (“AR”) 86.

The applicatioaweredenied upon initial administrative review and on reconsidersfsmAR

80. A hearing was held before AlDavid Johnson and a decision denying benefits was issued on

April 29, 2013.See AR 80-92, 743-89. Plaintiff appealed to the Appeals Council and, on
December 13, 2013, while the appeal was pending, Plaintiff filed another application. fSeeq
AR 33.0nJanuary 9, 2015, the Appeals Council remanded the ALJ’s decision as to the O
claim and directed the ALJ ttetermine whether reopenitiyge 2008 Applicatios was
necessary and appropriate. AR 99-101. The Appeals Council also directed the ALJdercor
whether Plaintiffs December 2013 SSI application should be consolidated with appica
filed on July 20, 2010. AR 100.

Following the Appeals Council remand, the ALJ held a hearing on May 29, 2015. 4
790-825. In a decision dated September 16, 2015, the ALJ found: (1) there was no basis
reopenthe2008 Applications(2) the relevantisability period for DIB was from February 12,
2009(the day aftethe 2008 Avplications became finalhrough June 30, 2009 (tkate last

insured); and3) Plaintiff wasnot disabled as of June 30, 2009 for purposes of BuBbecame

2 Plaintiff also filedapplications for DIB and SSI in September of 20@®08 Applications”) which were

).

$S

1Si

denied on February 11, 2008e AR 106-07.
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disabled on December 13, 2013 for purposesSifbenefitsAR 33-49 Plaintiff's request for
review of the ALJ’s decision waganted by the Appeals Council on April 8, 2016. AR2P91n
a decision dated June 9, 2016, the Appeals Council adoptdddisegonof the ALJ, finding
Plaintiff was not disabled from February 12, 2009 through June 30, 2009, but became dis
on December 13, 2013 and continued to be disabled through the date of the Appeals Col
decision. AR 14-17.

In the Opening Brief, Plaintiff maintains the Akdredby failing to: (1) reopen the 2008
Applicatiors; (2) properly evaluat®laintiff's residual functional capacitgand(3) meet his
burden at Step Five. Dkt. 17, pp. 2, 13.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
subsantial evidence in the record as a wh@aylissv. Barnhart, 427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ erred in determining Plaintiff’'s 2008 applicationsshould not
be reopened

Plaintiff first contends the ALJ erred when he found there was not “good cause” to
reopen Plaintiff's 2008 applications. Dkt. 17, pp. 8-10. The Commissioner may apply
administrative res judicata “to bar reconsideration péria with respect to whichhe has
alreadymade adeterminationby declining to reopen the prior applicatiohéster v. Chater, 81
F.3d 821, 827 (9th Cir. 1996).nGe an administrative decision becomes final, the
Commissioner’s decision to reopen a dis&piiaim is “purely discretionary.Taylor v.

Heckler, 765 F.2d 872, 877 (9th Cir. 198Because discretionary decision is not a “final

abled

Incil’s

al of
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decision” within the meaning of 42 U.S.C. § 405(g), the Commissioner’s refusal to reoper
decision “is not a ‘finaldecision subject to judicial reviewld. (citations omitted)Lester, 81
F.3d at 827 (“As a general mattdretCommissioner’s refusal teopen hedecisio as to an
earlier period isot subject to judicial review.”).

The Court can review a decisitmnot reopen a prior application if thegtlal of a
petition to reopen is challenged on constitutional grour@aifano v. Sanders, 430 U.S. 99,
109 (1977). Additionally, the Court has jurisdiction over a decision to not réopemne the
Commissioner considers ‘on the merits’ the issue of the claimant’s disabilibgdhe already
adjudicated period.Lester, 81 F.3d at 827ee also Lewisv. Apfel, 236 F.3d 503, 510 (9th Cir.
2001). If “such a de facto reopening occurs, the Commissioner’s decision as to tipempoidis
subject to judicial review.Lester, 81 F.3d at 827. However, “where the discussion of the m
is followed by a specific conclusion that the claim is denied on res judicatadgithe decision
should not be interpreted as neeming the claim and is therefore not reviewalferimpelman
v. Heckler, 767 F.2d 586, 589 (9th Cir. 198%)t(ng McGowen v. Harris, 666 F.2d 60, 68 (4th
Cir. 1981)).

Here,the ALJ considered Plaintiff's 2008 applications, which were denied on Febry
11, 2009. AR 34. The ALJ discussed the new evidence, but found it did not provide new (
greater insight into Plaintiff's condition and was not material. AR 34. The Ahdleded “good
cause does not exist to support a re-opening of [the 2008] application. The February 11,
determination is final, binding, and has res judicata effect.” AR 34.

Plaintiff does notllege his due process rights were violatsg Dkt. 17. Additionally,

Plaintiff does not assert, nor does the Court find, the ALJ’s decisasrawde facto reopening.

brits

ary
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See Dkt. 17. Therefore, the Court does not have jurisdiction to review the ALJ’s decision
declining to reopen Plaintiff’'s 2008 applications.

I. Whether the ALJ erred in evaluating Plaintiff’s residual functional capacityfor
the disability period of February 12, 2009 through June 30, 2009.

Plaintiff argueshe ALJ erredn evaluating Plaintiff's residual functional capacity
(“RFC”) of the disability period of February 12, 2009 through June 30, 2009. Dkt. 17, pp.
Plaintiff contends the ALJ erred because: (1) the medical evidence establahtf Rad
limitations which were not included in the RFC; and (2) Plaintiff's standing limitations

precluded him from light workd.

12-15.

A claimant’s residual functional capity is the maximum amount of work the claimant is

able to perform based on all of tledavant evidence in the reco&bcial Security Ruling
(“SSR) 96-8p, 1996 WL 374184 *However, a claimant’s inability to work must result fron
his or her “physical or mental impairment(dd. Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmdutdri assessin
a claima's RFC, the ALJ isalsorequired to discuss why the claimant’s “symptoetated
functional limitations and restrictions can or cannot reasonably be acceptmusatent with th
medical or other evidenced. at *7.

A. Medical Evidence

Plaintiff argues the ALJ errday failing to incorporate in the RFtbe limitations found

in the medical records of Drs. Mikhail Makovski, M.D. and Neil Schneider, M.D. Dkt. 17, p.

112

1323 In determining Plaintiff's RFGor the relevant DIB period February 12, 2009 through June

3 Dr. Makovski completed an evaluation of Plaintiff on October 1, 200754447. Dr.Makovski opined

Plaintiff had moderate to marked limitations in sitting, standing, wgJKifting, and carrying because of his left hi

arthritis. AR 545. He also found Plaintiff had restricted mobility, agibtyflexibility in his ability to bend, @nb,
crouch, kneel, and sit. AR 545. He found jobs with sit/stand altesatvonld improve Plaintiff's employability. R
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30, 2009 the ALJ gave great weight tlopinionof Dr. Gary Gaffield, D.OSee AR 4041, 44.
The ALJ noted Dr. Gaffield’'s opinion relied on similar imaging to Dr. Makovski’'s opiand
provided a more detailed examination. AR 34. The ALJ found Dr. Gaffield’s “in-depth
examination is more revealing than [Dr. Makovski’'s evaluation], providing understanding
beyond what [Dr. Makovski's opinion] provides.” AR 34.

Plaintiff does noasserthe ALJ’s consideration of Dr. Makovski’'s opiniaras error.
See Dkt. 17, p. 13Further,Plaintiff has not identified any significant, probative evidence the
ALJ failed to consider and has not provided specific arguments as to why the ALJ’s
determination of Plaintiff's RFC is not supported by substantial evidence oim=lggalerror.
Accordingly, the Court finds Plaintiff has not shove tALJerredwhen he did not includall of
Dr. Makovski’s opinedimitations in the RFCSee Ludwig v. Astrue, 681 F.3d 1047, 1054 (9th
Cir. 2012) (“The burden is on the party claiming errodéononstrate not only the error, but
also that it affected his “substantial rightsCrawford v. Colvin, 2014 WL 2216115, *9 (W.D,
Wash. May 29, 2014) (finding the plaintiff failed to demonstrate error when she failed t
demonstrate the ALJ’s reliance other evidence and interpretation of the evidence overall
not rational).

Plaintiff also alleges the ALJ erred by not finding Plaintiffatbled prior to June 30,

2009, because the evidence shows Plaintiff could stand/walk six hours a day in 2096 but,

was

February of 2009, DiGaffield opined Plaintiff could only stand/walk two hours in an eight-hour

day. Dkt. 17, pp. 10-11. As a result of his degenerative changes, Plaintiff asserts “cansg

shows his conditions would not have improved by the erldeofelevant time periodId.

546. Attached to Dr. Makovski’s evaluation was a radiology report signéa.l§chneider finding Plaintiff had

ns

marked degenerative ahges in his left hip joint. AR 547.
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In theRFC determinationhe ALJadoptedr. Gaffield’slimitations, including limiting
Plaintiff to standing or walking for two hours in an eight-hour eg.AR 40, 567. The ALJ
also posed a hypothetical question towbeational expert‘'VE”) , Joseph Moisan, whickas
based on the RFC. AR 818s a result of the RF@eterminatiorandthe VE’s testimony, the

ALJ found Plaintiff not disabled prior to June 30, 20BRintiff has failed to show his

degenerative changes pgrced limitations prior to June 30, 2009 which were not included in the

RFC or hypothetical question posed to the XEcordingly, the Court finds Plaintiff has not
shown the ALJ erred when he found Plaintiff not disabled prior to June 30, 2009 due to his
degenerative changes

B. Standing Limitations

Plaintiff also alleges thALJ erred by findindgPlaintiff could performight work. Dkt. 17,
pp. 1243. SpecificallyPlaintiff contends he ismited to standingpr waking for no more than
two hours in areighthour day, which precludes light worlkl.

Light work is defined as follows:

Light work involves lifting no more than 20 pounds at a time with frequent lifting
or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be verittle, a job is in this category when it requires a good deal of walking
or standing, or when it involves sitting most of the time with some pushing and
pulling of arm or leg controls. To be considered capable of performing a full or
wide range of lightvork, you must have the ability to do substantially all of these
activities. If someone can do light work, we determine that he or she can also dg
sedentary work, unless there are additional limiting factors such as loss of fine
dexterity or inability tosit for long periods of time.

20 C.F.R. § 404.1567(b).

[oN

Pursuant t&&SR83-10, a full range of light work requires standing or walking, off an
on, for total of approximately six hours @fghthour workday. When an individual is not

functionally capal# of the prolonged walking or standing contemplated in the definitioghaf
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work, the full range of light work will be erode8SR 8312.To determine the extent of the
occupational base erosion and whether a significant number of jobs continue to existah li
the individuals limitations the ALJ should consult a VEBee Moore v. Apfel, 216 F.3d 864, 87(
(9th Cir. 2000) (“SSR 83-12 directs that when a claimant falls between two gridsltabos
with a [VE] is appropriate.”).

Here, he ALJ foundjn relevant partPlaintiff could “perform light work that does not
require standing or walking for more than two out of eight hour8H"40. Hedetermined
Plaintiff's ability to perform all or substantially all of the requirements of lightkweas
impeded by additional thiemitations. AR41 (limitations of “less than full range of light work”
47.TheALJ consulted witlthe VEregardingwhether jobs existed in the national economy f¢
an individual with Plaintiff's age, education, work experience, and RFC. AR 47, 818. The
testified an individual like Plaintiff would be able to perform representativepations such ag
office helperggg processor, automatic developer, and label remover. AR 47, 819-21. Bas
the testimony of the VE, the ALJ fouther jobs existed in significant numbers which Plain
could perform despite his limitationSee AR 47-48.

The ALJ properly determinkePlaintiff's standing and walking limitatioeroded the light|
work occupationl base. Because of the eroded occupational base, theoAtdlted a VE.
Plaintiff does not challenge the ALJ’s findings or the VE's testim&agDkt. 17, pp. 12-13. Hg
alsodoes notllegeany harmful erroresulted from the ALJ findinglaintiff could “perform
light work that does not require standing or walking for more than two out of eight hibGes].]
id.; AR 40. Accordingly, the Court finds Plaintiff has failed to show the ALJ’s finthiag)
Plaintiff was capable of light work despite being limited to walking or stentivo hours in an

eighthour day is reversible errdgee Lopez v. Colvin, 2016 WL 429783, *3 (C.D. Cal. Feb. 3,

VE

ed on

iff

1”4
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2016) (finding twohour limitation on stading and walking did not preclude light work
classification)Martinez v. Colvin, 2016 WL 270911 (D. Or. Jan. 20, 2016) (finding the ALJ
not error when he found the claimant could perform light work, but could stand and/or wa
only two hours in arighthour day);Gallant v. Heckler, 753 F.2d, 1450, 1453 (9th Cir. 1984
(“Where evidence is susceptible to more than one rational interpretation, it isitke A
conclusion which must be upheld.”).
1. Whether the ALJ met his burden at Step Five.
Plaintiff alleges the ALJ erred at Step Five because Plamtidild not be able tperform

the jobs identified by the ALlladthe RFC and the hypothetical question included all limitati

Plaintiff identifiedin his Opening Brief. Dkt. 17, pp. 13-1Blaintiff has failed to show the RFC

did not include allhe credible limitationsontained in the recordee Section Il,supra;
therefore Plaintiff's argument fails.

TheCourt finds he RFC assessment and the hypothetical quegtisedo the VE
were properly based on the credible functional limitations contained in thelyaoal thus
both the RFC assessment and the hypothetical question posed/to wWexe properSee
Stubbs-Danielson v. Astrue, 539 F.3d 1169, 1174 (9th Cir. 2008Nn(ALJ’'s RFC assessment
only need to incorporate credible limitations supported by substantial evidence in the re
Greger v. Barnhart, 464 F.3d 968, 973 (9th Cir. 2006) (the ALJ “is free to accept or rejecl
restrictions in a hypothetical question that are not supported by substardeiasy).

Accordingly, the ALJ did not erat Step 5

did

k for
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CONCLUSION

Based on the foregoing reasons, the Court hereby finds thprapérly concluded
Plaintiff was not disabled. Accordingly, Defendant’s decision to dengfiie isaffirmed

pursuant to sentence four of 42 U.S.C. § 405(g).

ol

David W. Christel
United States Magistrate Judge

Datedthis 30thday ofJanuary, 2017.
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