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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

KIMBERLY A. DYER,
Case No. 3:16-cv-05733-TLF

Dyer,
V. ORDER AFFIRMING
DEFENDANT’'S DECISION TO
NANCY A. BERRYHILL, Acting DENY BENEFITS

Commissioner of Social Security,

Defendants.

Kimberly A. Dyer brought this matter for judal review of the Commissioner of Socia
Security’s denial of her application for supplert@isecurity income (Spbenefits. The parties
have consented to have this matter hearthéyindersigned MagisteaJudge. 28 U.S.C. §
636(c), Federal Rule of Civil Bcedure 73; Local Rule MJR 13.1Rbe reasons set forth below
the Court affirms the Commissiongiecision to deny benefits.

FACTUAL AND PROCEDURAL HISTORY

On January 22, 2013, Ms. Dyer filed an apgtion for SSI benefits, alleging that she
became disabled beginning January 1, 2000. Dkt. 9, Administrative Record (AR) 19. That
application was denied on initial adnstrative review andn reconsiderationd. A hearing was
held before an administrative law judge (ALJ)wdiich Ms. Dyer appeared and testified, as d
her husband and a vocational expert. AR 45-93.

In a written decision dated Decembef@14, the ALJ found that Ms. Dyer could

perform her past relevant work, and in the aliéue that she could perim other jobs existing
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in significant numbers in the national economyd ¢herefore that she waot disabled. AR 19-
39. Ms. Dyer’s request for review was denimdthe Appeals Council on June 16, 2016, maki
the ALJ’s decision the final desion of the Commissioner. AR4; 20 C.F.R. § 416.1481. Ms.
Dyer then appealed that decision in a complied with this Courton August 24, 2016. Dkt. 3
20 C.F.R. §416.1481.
Ms. Dyer seeks reversal of the ALJ'saision and remand forffilner administrative
proceedings, arguing the ALJ erred:
(2) in evaluating the opinion evidence from Kimberly Wheeler, Ph.D.,
Phyllis Sanchez, Ph.D., Benjamin Aleshire, Ph.D., Craig Teveliet,
M.D., Larry Harris, M.A., Jodi T@or, M.A., and Casilda Jennings-
Vigil, ARNP;
(2) in discounting Ms. Dyer’s credibility;
3) in considering her husband’s lay testimony; and
4) in assessing her residuahtctional capacity (RFC).
For the reasons set forth below, however, the Gtisagrees that the Alerred as alleged, and
therefore affirms the decision to deny benefits.
DISCUSSION
This Court must uphold an ALJ’s determinatioatth claimant is not disabled if the AL
applied “proper legal standards” in weighing #vidence and making the determination and
“substantial evidence in the recordaaghole supports” that determinati¢gtoffman v. Heckler
785 F.2d 1423, 1425 (9th Cir. 1986ge also Batson v. Comm’r of Soc. Sec. Adi3&® F.3d
1190, 1193 (9th Cir. 2004%arr v. Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 1991) (citing
Brawner v. Sec’y of Health and Human Seg89 F.2d 432, 433 (9th Cir. 1987)). Substantial

evidence is “such relevant eeidce as a reasonable mind might accept as adequate to supg

conclusion.”’Richardson v. Peraleg02 U.S. 389, 401 (197{gitation omitted)see also
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Batson 359 F.3d at 1193. “More than a scintilla of evidencégoaigh less than a preponderan

of the evidence is requiredSorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975).

This Court will thus uphold the ALJ’s findgs “if supported by inferences reasonably
drawn from the record Batson 359 F.3d at 1193. “If the evidence admits of more than one
rational interpretation,” the ALd’interpretation must be uphehllen v. Heckler749 F.2d 577,
579 (9th Cir. 1984). “Where therg conflicting evidence sufficigrio support either outcome,”
the Court “must affirm the decision actually mad&llen, 749 F.2d at 579 (quotirighinehart v.
Finch, 438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Evaluation of th®ledical and Other Opinion Evidence

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidenceeddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998). If the
evidence is inconclusive, “questions of credipiind resolution of conflts are functions solelyf
of the [ALJ].” Sample v. Schweike894 F.2d 639, 642 (9th Cir. 198®).such situations, “the
ALJ’s conclusion must be upheldviorgan v. Comm’r of the Soc. Sec. Admi69 F.3d 595,
601 (9th Cir. 1999). Determining whether inconsistesin the evidence “are material (or are
fact inconsistencies at allpd whether certain factors are nedat to discount” medical opinions
“falls within this responsibility.”Id. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881

F.2d 747, 755, (9th Cir. 1989).
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The ALJ must provide “clear and convincingdasons for rejectg the uncontradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oraemining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.'1d. at 830-31. However, the ALJ “need not discalb®vidence presented” to him g
her.Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation
omitted) (emphasis in original). The ALJ mostly explain why “significant probative evidenct
has been rejectedld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBee Leste81 F.3d at 830. On the other hand, an ALJ neg
not accept the opinion of a treating physicidrttfat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholéBatson v. Comm’r of
Soc. Sec. Admin359 F.3d 1190, 1195 (9th Cir. 2004ge also Thomas v. Barnhg278 F.3d
947, 957 (9th Cir. 2002);,onapetyan v. Haltei242 F.3d 1144, 1149 (9th Cir. 2001). An
examining physician’s opinion is “entitled toegiter weight than the opinion of a nonexaminin
physician.”Lester 81 F.3d at 830-31. A nonexamining physician’s opinion may constitute
substantial evidence if “it is consistent widther independent evidence in the recold.’at
830-31;Tonapetyan242 F.3d at 1149.

A. Opinion Evidence from Acceptable Medical Sources

Dr. Wheeler diagnosed Ms. Dyer in Af2014, with anxiety, post-traumatic stress

disorder (PTSD), and major depression, andsagska global assessment of functioning (GAF
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score of 50.AR 331-35. As the ALJ noted, Dr. Wheetepined that [Ms. Dyer] had marked
limitations in her ability to adapt to changesinoutine work setting, Bsimple questions or
request assistance, communicate and performtefédy in a work setting, and complete a
normal workday and workweek without interrigpts from psychologically-based symptoms,”
that she “was not capable of working at tiae,” and that her limations would last an
estimated nine months with available treatm&i.33. Dr. Sanchez reviewed and agreed wit
these opinions. AR 328-30.

The ALJ gave “little weightto the opinions of Dr. Wheeland Dr. Sanchez, finding
that the GAF scores and marked limitations

are not consistent with therigitudinal treatment record, weh showed that [Ms. Dyer]
reported significant symptoms to Dr. Wheelgat are in stark contrast to the symptom

she described to the psychiatconsultative evaluator [Dr. Benjamin Aleshire] just one

year earlier. Furthethere is no evidence that [Ms. Dyer’s] complaints of mental heal
difficulties would persist for 12 mohg with appropriate treatment.

AR 33-34. The ALJ further observed that whilzr. Wheeler assessed limitations far beyond
those consistent with the longitudinal treatmextiord, even Dr. Wheeler noted that [Ms. Dyel
limitations would not persist for more thame months.” AR 33The ALJ rejected Dr.

Sanchez’s opinion for the same reasons.34RMs. Dyer asserts that the ALJ failed to

adequately explain herjegtion of Dr. Wheeler and Dr. Samez’s opinions and that substantial

evidence does not support the Ad gdonclusion. The Court disagrees.

! A global assessment of functiogi (“GAF”) score is “a subjective determination based on g
scale of 100 to 1 of ‘the [mental health] clilie’'s judgment of [a claimant’s] overall level of

functioning.”” Pisciotta v. Astrug500 F.3d 1074, 1076 n.1 (10th Cir. 2007) (citation omitted)|.

“A GAF score of 41-50 indicates ‘[s]erious symptoms . . . [or] serious impairment in social,
occupational, or school functioning,” suah an inability to keep a jobld. (quoting Diagnostic

and Statistical Manual of Mental Disorder®kT Revision 4th ed. 2000) (“DSM-IV-TR”) at 34);

see alsd&ngland v. Astrue490 F.3d 1017, 1023, n.8 (8th Cir. 2007) (GAF score of 50 refleg
serious limitations in individual's generalibiy to perform basic tasks of daily life).
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As the ALJ pointed out, even Dr. WheelereobiMs. Dyer’s limitatbns would not persist
for more than nine months, AR 33, 334, and®anchez concurred with Dr. Wheeler’s finding
AR 33-34;see20 C.F.R. 8§ 416.909 (“Unless your impairmenéxpected to mailt in death, it
must have lasted or must be expected toftast continuous period @it least 12 months. We
call this the duration requirement.”). Ms. Dyerftnges this finding, edgending that this was
just an estimate on Dr. Wheelepart, and that the low GAF s&w evaluators assessed betwe
October 2013, and December 2014, show that hatahkealth limitations spanned more than
12 months. Dkt. 13, p. 8eeAR 323, 395.

Low GAF scores, however, do not by themsslnecessarily require the ALJ to find a
claimant disabledSee Howard v. Comm'r of Soc. $S@@6 F.3d 235, 241 (6th Cir.2002) (“Whi
a GAF score may be of considerahtdp to the ALJ in formulatinthe RFC, it is not essential t
the RFC's accuracy.”). Here, the ALJ offered sfpeand cogent reasoms give those scores
little weight. For example, the ALJ noted the &sowere based largely on Ms. Dyer’s subject
reports, and as discussed below, the Alaperly discounted her subjective complaisiseAR
34, 314-17, 345-4Morgan, 169 F.3d 595, 602 (9th Cir. 1999) (“A physician’s opinion of
disability ‘premised to a large extent upoe tHaimant’s own accounts of his symptoms and
limitations’ may be disregarded where those claings have been ‘properly discounted.™)
(quotingFair v. Bowen 885 F.2d 597, 605 (9th Cir.1989)).

The ALJ also pointed out that objective fings in the record didot support the above
scores. Indeed, even those medical sourceatisassed the low scores noted no significant
objective clinical findings. AR 314-16, 323-24, 34%- The ALJ further pointed out that Ms.
Dyer did not follow through with treatment and that reports were at lelgsartly in response tq

situational stressors, which indicates her mergalth impairments are not as severe as the Ig
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GAF scores would indicate. AR 34. For examplie, Harris recommended in October 2013, t

Ms. Dyer undergo therapy two times per maiath180 days, but as of April 2014, she had no

sought treatment. AR 323, 347. In addition, it does apheat situational stressors played a rgle

in Ms. Dyer’s mental hadth condition. AR 348, 350.

Finally, the ALJ noted and the record showat tis. Dyer’s mental health complaints
were inconsistent, which further makes the [BAF scores a questionable indicator of severeg
mental health problems. Thus, for example, wME Dyer told Dr. Wheeler, Ms. Taylor, Mr.
Harris, and Ms. Jennings-Vigibaut her traumatic past andlgective symptoms, she did not
tell Dr. Aleshire oreven Dr. Teveliet, who was heripiary care provider. AR 275-83, 336-37,
339. Accordingly, the ALJ did not err in rejecting the opinion®ofWheeler on this basis.

B. Opinion Evidence from Other Sources

Evidence from “other sources,” includinghet “medical sources” such as nurse
practitioners, may be used tdtav the severity” of a claimantimpairments and their effect of
the claimant’s ability to work. 20 C.F.R484.1513(d), § 416.913(d). However, because neit
a nurse practitioner nor social worker is an “acdaptanedical source” as that term is defined
the Social Security Regulations, an ALJ may dess weight to these sources’ opinions than
those of acceptablmedical sourcesSsee Gomez v. Chaté4 F.3d 967, 970-71 (9th Cir. 1996)
(“acceptable medical sources” include, amotfters, licensed physicians and licensed or
certified psychologistsgee als®0 C.F.R. 8§ 404.1513(d), § 416.913(dhe testimony of such
“other sources” may be discounted if the Agidves reasons germane to each [source] for do
s0.”Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012) (citations omitted).

Ms. Dyer also contends that the ALJ faitedaccount for more recent treatment recorg
that are consistent with Dr. VBkler’s and Dr. Sanchez’s opinions. She points to findings fro

mental health professionals Ms. Taylor and Marris, and from Ms. Jennings-Vigil, a nurse
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practitioner, each of whom obsed numerous symptoms angsassed Ms. Dyer with low GAR
scores. AR 323, 353, 365Ms. Taylor and Mr. Harris diagnosed Ms. Dyer in October 2013
PTSD and assessed a GAF of 42. AR 323. Howewey,dhpear to have based these findings
Ms. Dyer’s self-reporting, as thmental status examinations thegrformed did not reveal any
marked symptoms. AR 314-16, 323-24, 345-47, 353-54.

Likewise, while Ms. Jennings-Vigil asseds@ GAF score of 40 in August 2014, she al
appeared to base her conoturs largely on Ms. Dyés self-reporting, although she did observ
some abnormal findings as well. AR 365. Given #mtliscussed above, the ALJ did not err ij
discounting Ms. Dyer’s credibilitgoncerning her subjective cotamts, the ALJ did not err in
also rejecting these GAF scom@s this basis. As also discudsabove, the ALJ gave other valig
reasons for according little wght to the findings of Mr. Harsi Ms. Taylor, and Ms. Jennings-
Vigil: lack of follow through with recommendedetitment; inconsistency with the weight of th
objective evidence in thecord; Ms. Dyer’s lack of complain&ébout her mental health to her
treating provider; and Ms. Dyerigporting symptoms in the “cait of situational stressors.”
AR 34;see alsAR 84, 347. These are all germane reasons for according Ms. Taylor and |
Harris’s opinions only little weight,ral substantial evidence supports them.

C. Evidence of Physical Impairments

Dr. Mark Heilbrunn conducted a physi@damination in April 2013. He noted Ms.
Dyer’s history of diabetes mellitus and diagnosedwith cervical strainfight shoulder strain,

morbid obesity, and bilateral conductive heativgs. AR 298. He opined that Ms. Dyer had fg

2 Ms. Dyer also points to more recent evaluations froms&ldennings-Vigil that Ms. Ry submitted to the Appeal
Council.SeeAR 375, 395. Such records become part of the record that the Court reviews in detaéfmining
substantial evidence supports the ALJ’ s findBiggwes v. Comm'r of Soc. Sec. Adn682 F.3d 1157, 1163 (9th
Cir. 2012).

ORDER - 8

with

on

[1°)

—J

W

U7y




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

limitations. AR 295, 299. The ALJ accordeddsificant weight” toDr. Heilbrunn’s opinion,

finding it to be consistemwith his objective finding®n examining Ms. Dyer. AR 32.

Dr. Roy Brown reviewed Ms. Dyer’s media&lcord in July 2013, and noted that she had

cervical and right shoud strains, obesity, and diabetA® 112-13. He opined that she could
occasionally lift or carry 20 pounds, frequently dftcarry 10 pounds, stand or walk for 6 hou
per day, and sit for 6 hours per day. AR 1150dmed that her ability to push and pull was
limited in her upper right extremities and tishe had postural limitations. AR 115. The ALJ
accorded “very significant weight to Dr. Brovendpinion,” finding it to be “consistent with the
longitudinal treatment record.” AR 32.

Dr. Craig Teveliet examined Ms. Dyerhmarch 2014, when Ms. Dyer complained of

having knee pain. AR 343. He diagnosed “[l}Jefee pain, probably secondary to degenerativie

joint disease.” AR 337. He also ordered ygaf Ms. Dyer’s knee, which showed “1.
Moderately advanced degenerative osteoartloitibe left knee with a small knee effusion. 2.
Incidental note of bipartite patella.” AR 343r. Teveliet gave no opinion about how long Dys
could stand or other limitations.

At the ALJ hearing, Ms. Dyer testified thsthte could only stand for 20-minute periods
because of her knee pain. AR 62.

The ALJ found as part of Ms. Dyer’s RFC tls&ie is limited to “jobs that never require
her to climb ladders, ropes, or scaffolds,” that can “involve occasnal kneeling, crawling,
and climbing of stairs.” AR 23. She found thatHgg]overall evidence a&cord, including the
objective medical evidence, does not indicatgspdal limitations beyot those accommodated
in the [RFC].” AR 25. While she obsved that Ms. Dyer testifiedaut needing to take diabete

medicine and eat on a regular sthle, as well as difficulty ahding because of her knee pain,
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the ALJ observed that “objective findingsthre longitudinal treatment record are largely
unremarkable,” and that Ms. Dyer testifieddiming housework for most of the day. AR 25-26

Ms. Dyer contends that the ALJ erred in according “very significant weight” to Dr.
Brown’s non-examining opinion because the dogtore his opinion iduly 2013, before Dr.
Teveliet’s x-ray findings and Ms. Dyer’s haagitestimony that she could not stand for longer
than 20 minutes. AR 62, 337, 343. She conténasDr. Teveliet's assessment and the
subsequent x-rays showed that her knee condition had worsened by March 2014, and thg
erred in failing to acknowledge this. Dkt. 13, p. 6.

Ms. Dyer does not explain how Dr. Teveladiagnoses or the x-rays he ordered
contradict Dr. Brown and Dr. Heilbrunn’s opiniotgwever. While that evidence indicated th
Ms. Dyer has osteoarthritis in her knee, Msebgffers no medical opinions regarding how th
would limit her work performance. Withoubwlink between her contion and a functional
limitation, the condition itself does not establigreater limitations than the ALJ foun@he
ALJ also noted that although Dr. Viediet told Ms. Dyer to returii she had persistent symptom
and that she continued to receive diabetes eimexliMs. Dyer “did noteport any continuing
physical problems” either to Dr. Tevelietioran April 2014 mental health assessnfeAR 27,
337, 348-49. The ALJ thus did not err in evaluatimg medical evidenaegarding Ms. Dyer’s

physical condition.

3 The Court “must be careful not to succumb to the temptation to play doctor.” Schmidt v. Sullivan, 914 F.2d
118 (7th Cir. 1990) (internal citations omitted).

* An ALJ “must not draw any inferences about an indigldusymptoms and their functional effects from a failur
to seek or pursue regular medical treatment withosttdonsidering any explanations that the individual may
provide, or other information in the case record, that exgjain infrequent or irregular medical visits or failure tg
seek medical treatment.” Social Security Ruling (SSRj®6available at 1996 WL 374186, at *7-8 (emphasis
added). Ms. Dyer did not offer a reason for not seeking further treatment for her knee.
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[l The ALJ's Assessmemif Ms. Dyer’'s Credibility

Questions of credibility are solely within the control of the ARdmple 694 F.2d at 642
The Court should not “second-guedsis credibility determinationAllen, 749 F.2d at 580. In
addition, the Court may not reverse a credibilitiedmination where that determination is bas
on contradictory or ambiguous eviden8ee idat 579. That some oféhreasons for discreditin
a claimant’s testimony should properly be disated does not renderetiALJ’s determination
invalid, as long as substantial evidence supports that determinkticepetyan v. Haltei242
F.3d 1144, 1148 (9th Cir. 2001).

To reject a claimant’s active complaints, thie] must provide “spefic, cogent reasons
for the disbelief."Lester 81 F.3d at 834 (citation omitted). The ALJ “must identify what
testimony is not credible and what eviderundermines the claimant’s complaints.? see also
Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Usdeaffirmative evidence shows the
claimant is malingering, the ALJ’s reasons fgecting the claimant’s testimony must be “cleg
and convincing.’Lester 81 F.2d at 834.

In determining a claimant’s credibility, @l ALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning
symptoms, and other testimonyttfappears less than candi&molen v. ChateB0 F.3d 1273,
1284 (9th Cir. 1996). The ALJ also may considelaamant’s work record and observations of
physicians and other third parties regardimg nature, onset, duian, and frequency of
symptomsld.

Ms. Dyer contends that the reasons the ALJ gave for discounting Ms. Dyer’s testimony
not specific, clear, and convincing. First, she asgbdt “the ALJ could not reject her testimony
about the extent or severity of her symptoms and limitations based solely upon whether objec

evidence supports the degree of limitations [she] alleged.” Dkt. 13, p. 11. It is true that an ALJ
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not discount a claimant’s credibility solely on thesisaof its inconsistency with the medical evider]
in the recordBrown-Hunter v. Colvin806 F.3d 487, 492-93 (9th Cir. 201B} discussed below,
however, the ALJ did not discount Ms. Dyer’s testimony solely on this basis.

The ALJ properly found Ms. Dyer’s testimony to be inconsistent with the medical evide
regarding her physical impairmentgVhile subjective pain testimony cannot be rejected on thg
sole ground that it is not fully corroborated byemllive medical evidence, the medical eviden
is still a relevant factor in determining thesegty of the claimant's pain and its disabling
effects.”Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001) (citing 20 C.F.R. 8
404.1529(c)(2))For example, the ALJ noted: that Dr. Heilbrunn’s objective evaluations did no}
show significant impairments; that Ms. Dyer told an evaluator in October 2013, that she was
“basically healthy;” that she told Dr. Teveliet in December 2013, that she had no complaints a
from her diabetes; and that Dr. Teveliet's assessment showed her condition was unrenddrkabl
36-37, 318, 341The ALJ noted as well that Mr. Harris asked Ms. Dyer about her physical prol
in April 2014, at which time she did not mention her knee, and that while Dr. Teveliet told her |
return if her symptoms persisted, she did not report continuing physical problems at her evalu
in the following months. AR 36-37, 348-49.

With respect to Ms. Dyer’s mental health impairments, theditdhot simply summarize
the medical record that suppatteer RFC finding. Rather, shextaposed Ms. Dyer’s testimony
with treatment records and medi opinions about her mentalrdition. AR 24-32. In particular,
the ALJ noted that in meeting with Dr. Algse in April 2013, Ms. Dyer reported having
symptoms of depression for 10 to 15 years, baitller mental status examination was mostly
normal. AR 36. For example, she denied expemenhallucinations, delusions, or symptoms
PTSD. AR 289-91.

The ALJ also found that the record showed Ms. Dyer could engage in household chorg
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“are consistent with light work, and indicate tfegtie] would be able to perform the physical [RFC
that the ALJ described. AR 36. Ms. Dyer testified, and earlier told Dr. Aleshire and Dr. Heilbru
that she does many household chores, including cleaning for most of ti#R1a¢, 68-69 (sweepq
floors and cleans bathrooms multiple times ggy, cooks, lets cats in and out), 291, 295.
Dyer told Dr. Aleshire and Dr. Heilbrunn that she walked the dog, went to the laundromat,
vacuumed, cooked, washed dishes, cleaned, dusted, mopped, and performed light regfits. A
(“Claimant stated that she strugg to have time to complet# af her tasks during the day and
also take time for herself.”), 298 claimants can spend a substantial part of their day engaged
pursuits involving the performance of physical functions that are transferable to a work setting
specific finding as to this fact may be sufficient to discredit their allegafidmgan v. Comm'r of
Soc. Sec. Adminl69 F.3d 595, 600 (9th Cir. 1999). The record supports the ALJ’s finding to th
effect hereSeeAR 36, 291, 295. Moreover, Ms. Dyer’s adii®s contrast with the activities the
plaintiff performed inGarrison v. Colvina case Ms. Dyer relies on to argue the ALJ erred in rely
on this basis for discounting her credibility. Dkt. 13, pp. 11s&2759 F.3d 995 (9th Cir. 2013).
The ALJ also explained that inconsist&scin Ms. Dyer’s testimony made it less
persuasive: her inconsistent reirg. AR 28-32. This is also a M@ explanation, and the recorg

supports it. Ms. Dyer was incastent about her ability to wk: whereas Ms. Dyer initially

testified that she had no difficulperforming at her past jobs, shemhtestified that she often did

not show up to her job as a stocker at Kmatiyear left early. AR 56-59, 64-65. Ms. Dyer als(
offered inconsistent descriptions of her difficytigrforming that job: she initially testified that

she quit because “they tried to put me on door gréet role in which she would have to be

® There, the Ninth Circuit found the claimant’s activities éstest with her alleged disabilities: “the ability to talk
on the phone, prepare meals once or twice a day, occasionally clean oneanahomith significant assistance,
care for one's daughter, all while taking frequent hours-long rests, avoiding any heayydifd lying in bed most
of the day.”ld. at 1016. The activities Ms. Dyer reports require much more movement, and she did not reporf
for lengthy rest breaks.
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around people. AR 55-56. She explained that vaienwas a stocker, tvasn’t really around
anybody. They put me in an area, by myself.” 3R But when the ALJ asked if she could be
stocker again, she said, “nol,] . [b]ecause I'd have to wlowith somebody else.” AR 58.

1. The ALJ’s Evaluation of William Dyer’s Lay Testimony

Lay testimony regarding a claimant’'s symptdisscompetent evidence that an ALJ mL
take into account,” unless the ALJ “expressly datees to disregard such testimony and give
reasons germane to each witness for doinglsswis v. Apfel236 F.3d 503, 511 (9th Cir. 2001
In rejecting lay testimony, the ALJ need nie¢he specific records long as “arguably

germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea

link his determination to those reasons,” antistantial evidence supports the ALJ’s decision|

Id. at 512. The ALJ also may “draw inferendegically flowing from the evidence Sample
694 F.2d at 642

Ms. Dyer contends that the ALJ failedaocount for her husband’s testimony regardin
her habits and social anxiety, which she as$eotsfirm[ed] that [she] is more limited than she
was found to be by the ALJ.” Dkt. 13, p. 18.

Ms. Dyer is incorrect, as the ALJ’'s RF@diing reasonably accounted for the problem
Mr. Dyer described. The ALJ discussed Mr. Dge¢estimony and concluded it did not “indicat
limitations beyond those accommodated in the [RF&R”35. She explained that Mr. Dyer “di
not really describe limitationsleging to anxiety othethan that the claimant become(s] shaky
and leaves public places.” AR 35. The RR@ing addressed Ms. Dyer’s trouble being in
crowds by limiting her potential work to jobsathinvolve no contact witthe public or crowds
and only occasional contact with coworkers angerficial contact witlsupervisors. AR 23.
Sleeping problems, which Mr. Dyer also d#sed, could affect work performance at any

exertion level, but nothing in the record indesthat Ms. Dyer’s problems rose the level of
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7

limiting her ability to work.SeeAR 83-84. Finally, the record canhs no support for Mr. Dyer’'s
assertion that anxiety exacerbated habdtes or work exacerbated her anxiety.

V. The ALJ's RFC Assessment

The Commissioner employs a five-step “seatia evaluation process” to determine
whether a claimant is disabled. 20 C.F.R. § 426.9% the claimant is found disabled or not
disabled at any particular step thereof, thelditp determination is made at that step, and the
sequential evaluation process erféise id A claimant’'s RFC assessmasitused at step four of
the process to determine whether he or she céisdwr her past relevamtork, and at step five
to determine whether he or she can do otfwrk. Social Security Ruling (SSR) 96-8p, 1996 WL
374184, at *2. It is what the claimant “caiill to despite his or her limitationsld.

A claimant’s RFC is the maximum amount ofnkdhe claimant is able to perform based
on all of the relevant evidence in the recadd However, an inability to work must result from
the claimant’s “physical amental impairment(s).Id. Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmddtdri assessing
a claimant’'s RFC, the ALJ also is requireditscuss why the claimant’s “symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with the
medical or other evidenceld. at *7.

The ALJ found Ms. Dyer had the capacity

to perform less than the full range of light work as defined in 20 CFR

416.967(b) except: The claimant can perform jobs that never require her to

climb ladders, ropes, or scaffolds. She can perform jobs that involve

occasional kneeling, crawling, and climbing of stairs. The claimant can
frequently stoop, balance, and crouch. She can occasionally push or pull
using the right upper extremity and she can occasionally reach overhead
with theright upper extremity. The claimant can perform jobsthat allow her
to avoid concentrated exposure to loud noise, hazards, and pulmonary
irritants. In addition, the claimant can perform simple, routine tasks. She

can perform jobs that involve no contact with the public or crowds. The
claimant can perform jobs that involve occasional contact with coworkers
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that does not require teamwork. She can perform jobs that involve

superficial contact with supervisors. Further, the claimant can perform jobs

that have no requirement to drive as part of the work tasks.

AR 23 (emphasis in the original).

Ms. Dyer challenges the RFC as failing to include all the limitations included in the
opinion of Dr. Wheeler and the testimony of Ms.ebpnd Mr. Dyer. She further challenges th
ALJ’s step four and five findigs because the hypothetical the ALJ posed to the vocational
expert did not include all those limitatiorg&eeAR 88-90. But because, as discussed above, t
ALJ did not make the errors Ms. Dyer asséntconsidering the medical evidence, her
testimony, or the testimony of Mr. Dyer, the & RFC assessment completely and accurate
describes her functional limitation&ccordingly, the ALJ did nogrr in her RFC assessment.
And because Ms. Dyer bases her challengeg@\thy’'s step four and five findings entirely on
alleged errors in the RFC determination, the plfiifails to establish angrror at steps four or

five.

CONCLUSION

Based on the foregoing discussion, the Cbads the ALJ properly determined Ms.
Dyer to be not disabled. The @missioner’s decision to deny béitetherefore is AFFIRMED.

Dated this 6th day of June, 2017.

o X Frwcke

Theresa L. Fricke
United States Magistrate Judge
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