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© UNITED STATES DISTRICT COURT

7 WESTERN DISTRICT OF WASHINGTON

AT TACOMA
8
JODY PETERSEN, CASE NO. C16-5820RBL
9
Plaintiff, ORDER GRANTING IN PART
10 AND DENYING IN PART
V. MOTION TO STAY DISCOVERY
11
BRAD GILLASPIE, et al.,
12
Defendants.

13
14 THIS MATTER is before the Court on Defeant Gillaspie and Defendant Murray’s

15 || Motion to Stay Discovery [Dkt. # 29] penditige resolution of their motion for summary
16 || judgment on qualified immunity. Defendants alsk @& Court to stay discovery on Defendant
17 || City of Woodland and its mayor, Defendant Lasekguing that if there is no liability on the
18 || part of the officers, there can be Monell liability.

19 Plaintiff Peterson’s opposition to the motiorbased largely on thadt that a motion fof
20 || summary judgment has not been filed. Thatagonger true. Gellasp&nd Murray have since
21| filed such a Motion, noted for May 19 [Dkt. #35]he Motion to Stay Discovery on the officels
22| is GRANTED, and any discovery to thédmcluding outstanding discovery) is STAYED
23 | pending the Court’s resolution tife qualified immunity issue.

24
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A two-part test resolves clas of qualified immunity by dermining whether plaintiffs
have alleged facts that “make out a violatiom abnstitutional right,” and if so, whether the
“right at issue was ‘clearlgstablished’ at the time difendant’s alleged miscondud®g&arson
v. Callahan 553 U.S. 223, 232 (2009). It p®ssible that an officer is entitled to qualified
immunity even if he did vialte the plaintiff's rights.

To set forth a claim against a municipalityder § 1983, a plaintifhust show that the
defendant’s employees or agents acted pursuant tdficial custom, pattern, or policy that
violates the plaintiff's ciit rights, or that the entityatified the unlawful conduceeMonell v.

Dep’t of Soc. Servs. of City of New Y,0B6 U.S. 658, 690-91, 98 S. Ct. 2018 (1938¢ also

Larez v. City of Los Angele846 F.2d 630, 646—47 (9th Cir. 1991). A municipality may be liable

for a “policy of inaction” where “such inactiaamounts to a failure tprotect constitutional

rights.” Lee v. City of Los Angele250 F.3d 668, 682 (9th Cir. 2000) (quotidgy of Canton v.
Harris, 489 U.S. 378, 388 (1989)). Mumal liability for inaction atiches only where the poli
amounts to “deliberate indifferenced. The custom or policy of inaction, however, “must be
result of a conscious or deliberate choice tm¥oa course of action made from among vario
alternatives by the official orfficials responsible for establishiriigal policy with respect to thg
subject matter in questiond. (citations and internal puneation omitted). Thus, to impose
liability on a local government etyifor failing to act to presgee constitutional rights, a § 198
plaintiff must allege that: (1) a municipality or its employee deprived plaintiff of a constitut
right; (2) the municipality has stoms or policies that amountdeliberate indifference; and (3
those customs or policies were the “movingc& behind the constitutional right violatioid. at

681-82.
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A municipality is not liable simply because it employs a tortfec&SeeMonell, 436 U.S.
at 691. A municipality may not be held liable fbe torts of its emplyees unless they were
acting pursuant to an official poli@r longstanding custom or practi@eeBotello v. Gammich
413 F.3d 971, 978-79 (9th Cir. 2005) (citidgnell, 436 U.S. at 691Bd. of Cty. Cmm’rs v.

Defendants’ claim that the City cannot fadenell liability if the officers are qualifiedly

immune is not necessarily correct; if they are immune because the violation was not so clear that

a reasonable officer would know he was wiolg the plaintiff's rghts, the City could
nevertheless be liable unddonell if and to the extent it caad the violation. The Motion to
stay discovery to the City and the Mayor is DENIED.

IT IS SO ORDERED.

Dated this # day of May, 2017.

OB

Ronald B. Leighton
United States District Judge
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