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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JUDITH PLUNKETT,

e CASE NO.3:16CV-05832DbWC
Plaintiff,

ORDERON DEFENDANT'S MOTION
V- FOR SUMMARY JUDGMENT

BEST BUY CO., INC

Defendant

Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedurnd3d,ocal Rule MJR
13, the parties have consented to have this matter heard by the undersigneateldgidge.
Dkt. 15. Currently before the Court is Defendant Best Buy Co., Inc.’s Motion for Symma
Judgment (“Motion”). DKkt. 18.

The Court concludes Plaintifudith Plunkethas failed to show there is a genuine
dispute as to material faatsgarding whether Defendant acted negligently whplaced aow
of nesedshopping carts in a main aisleitsf Silverdale, Washington stor€herefore, the
Motion (Dkt. 18)is granted

. BACKGROUND
This case arises out of a “slip and fatitident which occurred on December 3, 2014.

SeeDkt. 1. Plaintiff allegesshe tripped over the protruding lower tray of a shoppargin
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Defendant’s Silverdalstore(“the fall”). SeeDkt. 2-2, 19-2, 21, 24. The shopping carts, whic
Defendant provided to customevgre nestetbgether in a main aisle of tiséore.SeeDkt. 2-2,
19-2, 21-1. Plaintiff contends Defendant’s negligence caused the falsaadesult of thiall,
she “was severely injured, requiring medical treatment and resulting ia aflbfe’s enjoyment
pain and suffering, economic loss, and other injuries and losses.” Dkt. 2-2, p. 2.

Defendanfiled the Motion on September 13, 2017. Dkt. RRintiff filed her Response
on September 29, 201Dkt. 21, andDefendanfiled a Reply on October 6, 2017. Dkt. Zzhe
Court heard oral argument on October 12, 2bAfter oral argument concluded, the Court
allowed Plaintiff to correct an error in the Declaration of Joellen Gill and gedvihe parties af
opportunity to file supplemental briefing on or before October 19, 2ZBdéDkt. 26. Plainiff
filed an Amended Declaration of Joellen ®Gvith attachments. Dkt. 27, 28. The parties did n
file supplemental briefing.

. MOTION TO STRIKE MOTION

Plaintiff moved to strike thentireMotion because Defendant allegedly failed to comy
with discovery requests. Dkt. 21, pp. 4-5. Plaintiff requested the Motion be struck as@nsa
under Federal Rule of Civil Procedure 3he Court hea argument on this mattat the
October 12 hearingeeDkt. 26. The Court found it was not appropriate to strike the Motion
discovery sanction, ardenied Plaintiff's requesSeeDkt. 26.

1. MOTION TO STRIKE EXPERT REPORT
Defendant requesthe Court strike the expert report and Declaration of Joellen Gill.

24, pp. 5-6During summary judgment, @arty may object to material citéy the adverse part

! Duringthe hearing, the Court heard argument from Attorney Tessan \rebghalf oDefendant, and

Dt

—

y

nc

as a

Dkt.

AttorneyDavid Rovang, on behalf of Plaintiff.
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thatwould not be admissible in evidence. Fed. R. Civ. P. 56(c)(2). An expert opinion is
admissible pursuant to Federal Rule of Evidence 702

A witness who is qualified as an expert by knowledg#l, €kperience, training,
or education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will help
the trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the
case.

The Supreme Court has held that d t@urt must act as a “gatekeeper” in determining whether

to admit or exclude expert evidence in accordance with Federal Rule of EvidenBDaitert
v. Merrell Dow Pharm., In¢509 U.S. 579 (1993Y.0 be admissible, expert testimony must b
“not only relevant, but reliableDaubert 509 U.S. at 589.

In this case, Defendant does not challenge the reliability of Ms. Gilitetr&SeeDkt. 24,
pp. 5-6. Therefore, the Court will not discuss the reliability prong and will focus only on th
relevancy pron@f theDauberttest.

To be admissible under tiaubertrelevancyprong, the expert opiniamust assist the
trier of factin understanding or determinimgfact in issueDaubert,509 U.S. at 591-92.
“Experttestimonywhich does not relate to any issue in the case is not relamenergo, non-
helpful” 1d. at 591;see alsdMukhtar v. California State University, Haywar209 F.3d 1053,
1063 n. 7 (9th Cir. 2002pverruled on other grounds by Estate of Barabin v. AstenJohnson
Inc., 740 F.3d 457 (9th Cir. 2014)he relevancyar, however, is low, demanding onhat the
evidencelogically advances a matetiaspect of the proposing pasyase.”Daubertv. Merrell
Dow Pharm., Inc.43 E3d 1311, 1315 (9th Cir. 1995)faubertll ).

“Expertopiniontestimony igelevantif the knowledge underlying it has a ‘valid ...

connection to the pertinent inquityPooshs v. Phillip Morris USA, Inc287 F.R.D. 543, 547

112
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(N.D. Cal. 2012) (citingpaubert 509 U.S. at 592). Furthermotecause “[e]xperdpinion
testimony igelevantif the knowledge underlying it has a valid connection to the pertinent
inquiry,” relevancydepends on the particular law at isdeemiano v. Cook598 F.3d 558, 565
(9th Cir. 2010). As suchi[t] he gatekeeping inquiry must be ‘tied to the facts of a particular
case.””Kumho Tire Co. v. Carmichgé$26 U.S. 137, 150 (1999) (quotibgubert 509 U.S. at
591).

Here,the Court finds Ms. Gill's expert opinion lacks relevancy for the following four
reasons: (1) the report is not basedoouratephotographic evidence; (2) Ms. Gill failed to
considered pertinent information when rendering her opinion; (3) the report is based on
speculationand (4) an expert opiniaa not necessary to assist thietrof fact in understanding
and determining a fact in this case

First,in reaching her opiniorMs. Gill relied onthree photographSFigures 13”) that
do not depict images of the actual carts involved in thé talher reportMs. Gill refers to the
carts in Figures-B as “exemplar cartsld. at pp. 15, 20. She also states the “carts are not i
same position as they were at the time of [the fdll].’at p. 15. AdditionallyPlaintiff's
depositioncorroborates the fact thphotographselied on by Ms. Gill are noaccurate depictian
of the circumstances surrounding the fall. Plaintiff testified that the only tamijar about the

photographs reviewed by Ms. Gill was the height of the display walls. Dkt. 21-1 fP[2éyo,

p. 46. When asked if Figure 2 depicted or resembled the positiohihg cartsat the time of the

fall, Plaintiff stated, “Nothing was protruding that greatli’ at p. 47. Plaintiff was then aske

2 The first photograph Figure 1- depicts a row of nested flatbed carts without baskets. Dkt. 28, p. 14
second photographFigure 2— depicts display walls and the front nose of 3 carts protruding from bekiisglay
wall. Id. Figure 2 does not slw if the carts have baskets. The third photograplgure 3— depicts display walls
and the nose of a cart with a yellow strip protruding from behind a dis@lbyid. at p. 20. Figure 3 does not sho
if the cart has a basket.

1 the

5. The

w
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“Do any of these photos resemble the positioning of the shopping carts the dayuthgiped
and fell?”Id. at p. 48. Plaintiff responded, “I will say, ‘no,’ but if this cart were back futiat
so apparent, it would be similatd. Based on the evidendéigures 13 are merely exemplar
carts andlo not depict the location and positioning of the cairthe time of the fall.

Furthermore, the photographs reviewed by Plaintiff show two different typeg®tca
carts with yellow basketsnd carts without basketSee idat p. 57. Robert Hooper, the store
manager of Defendant’s Silverdale store, testified that at the time of fatitth& cartawvith
baskes down the middle aisle of the store. Dkt. 21-1, Hooper Depo., pp. 37-38. Figure 1 @
not depict carts with basks.SeeDkt. 28, p. 15. It is also not clear if the carts in Figures 2 ar
are equipped with baskets as that portion of the cart is not visitile photographsee id at
pp. 15, 20. The Court cannot determinBld. Gill revieweda photograph thatepicted a cart
with a basket othatshowed the sae model of carinvolved in the fallwhen reaching her
opinion.SeeDkt. 28, pp. 15, 20.

As Figures 13 are not accurate depictionstbécarts involved in the fall or accurate
depictions the placement the carts at the time of the fall, the three photographs ateeddb
the particular facts of this camer relevant to the pertinent inquiry of this case.

Second, Ms. Gill failed to consider significant evidence prior to authoring the.rigpor
forming her opinionMs. Gill appears to haveviewed three photographadan initial file, and
was “afforded the opportunity to conduct a phone interview of [Plaintiff] regardenéptts of
her case.SeeDkt. 28, p. 14. However, when she authored her expert report, Ms. Gill had
reviewed the surveillance video of the fall, visited Defendant’s Siflerstore, examined the
cartsinvolved in the fall, examined or considered how the carts appeared when oested,

examined the location of the row of carts involved in the fall. FurtMer Gill did not review

oes

d3

hot

ORDER ON DEFENDANT'SMOTION FOR
SUMMARY JUDGMENT - 5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

any discovery produced by Defendant when rending her opi8eme.gDkt. 21-1, p. 9.
Because Ms. Gill did not review several pieces of significant evidencetpriendering her
opinion, her expert report does not logically advaamoceaterial aspedf this case.

Third, Ms. Gill’s report is based on speculatiéor exampleMs. Gill opines that,
because of a human’s field of vision, “perturbations (i.e. such as unexpecteaedffect
camouflaged trip hazards) [should] be visually salient from 25 feet or more.” Dkt. 28, p. 1¢

However, there is no evidence showing the carts in quesgoanet visually salient from 25

7

feet or more. Rather, Ms. Gill admits the photographs she viewed did not show the tarts |n t

same position as they were at the time of the incidenat p. 15. Additionallyyideo evidence
shows Plaintiff valking next to the row ahe nestedarts and does not show a “hidden” cart

nose protruding from behind a wak depicted in the narrative and Figures $eeDkt. 21-1,

Exhibit G, see also Scott v. Harti50 U.S. 372, 380-81 (2007) (finding the lower court should

have viewed the facts a@epicted by the videotape when the plaintiff’'s version of the events
were “so utterly discredited by the record that no reasonably jury could haexelddhim”).
Furthermore, whout reviewing relevangvidence Ms. Gill basecher opinion on the “offending
protruding cart nose,” “general condition of the protruding cart base at the tithe]di&]l,” and
“the protruding cart nee that induced [the] fallShe also opined as to Plaintiff's path and the
locationof the “hidden” protruding cart nose; however, nothing in the report indibtesill
had accurate information regardiRtaintiff's path of travebhndrelationship to the carts when
the fall occurredAs Ms. Gill's opinion is based on speculation aaitkfto consider particular
facts pertinent to this case, her opinion lacks relevancy.

Fourth, an expert opinion is not necesdanthetrier of factto understand and determi

a fact in this case. The normal life experiencesjafy would permit itto draw its own

ne
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conclusions regarding the safety of the row of nested carts in a maiofdigéendant’s
Silverdale storeThis is a simple trip and fall case. Jurasuld likely have visited similar
stores, used similar shopping carts, and generally be aware of rows dfgaatde Thus, a jury
would be able to form their own conclusions regarding the dangers of the row of nestedgs
cartsbased on the eyewitness testimony in this CHsereforean expert opinion is not
necessary anlllls. Gill's opinion does not assist the trier of fact in this c&seBraithwaite v.
K-Mart Corp, 2000 WL 36724491, at *6 (Terr. V.I. Mar. 6, 2000) (cit@gtter v. WatMart
Stores, InG.66 F.3d 1119, 1124 (10th Cir. 1995)) (excluding an expert opinion in a trip ang
case where the, “under the circumstances, ‘the normal life experiences and qoasficithe
jury would permit it to draw its own conclusions concerning the safety of the floed basn
the lay testimony of eyewitnesses”).

In summation, Wenauthoring her expert opinion, Ms. Gill (1) did not base her opini
on photographs that accurately depicted the carts at the time of the fal (@t dionsider
pertinent evidencerhenreaching heopinion, such as video evidence of the &tla physical
examination of carthe Silverdale storendthe location of the fall(3) based her opinion on
speculationand (4) did not render an opinion that assists the tier of fact in understanding
determining a fact in this cadgls. Gill did not bae herexpert opinion on facts and data relev
to this particular case and Plaintiff's particular falhd consideration of her report would not
helpful to the trier of fact. fierefore Ms. Gill's expert reportioes not survivéhe relevang
prong ofthe Dauberttest See Williamsegree v. Washington Realty Grp., LLZD13 WL
4760996, at *2 (W.D. Wash. Sept. 4, 2013) (emphasis added) (granting motion to strike ¢
summary judgment because there was insufficient evidence to qualify heexgednmegarding

her opinion “[o]n the issues of the safety of #ntual step in questidh

hoppi

1 fall
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De

xpert at
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Accordingly, Defendans request to strike Ms. GillAmended [&claration and report i
granted. The Court will not consider tAenendedDeclarationor expert repdrof Joellen Gill
when ruling on the MotiorSee Kumhas26 U.S. at 154 (emphasis in original) (finding the
district court did not error in excluding an expert report and granting summarygatigtating
“[t]he relevant issue was whether the expert could reliably determine the ¢dhsdaase]”);
California ex rel. Brown v. Safeway, In615 F.3d 1171, 1181 (9th Cir. 2010)Xfert’s
opinions that are without factual basis and are based on speculatmmexnture are
inadmissibleat trial and are inappropriate material for consideration on a moticurfiemary
judgment).

IV. STANDARD OF REVIEW

Summaryjudgment is proper only if the pleadings, the discovery and disclosure mg
on file, and any affidavits show that there is no genuine dispute as to any mateald that
the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). The mowng p
entitled to judgment as a matter of law when the nonmoving party fails to makeeesuff
showing on an essential element of a claim in the case on which the nonmoving pdr¢y ha
burden of proofCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). There is no genuine issl
fact for trial where the record, taken as a whole, couldeaal a rational trier of fact to find for
the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586
(1986) (nonmoving party must present specific, significant probative evidence, pbt some
metaphysical doubt”seealsoFed. R. Civ. P. 56(e). Conversely, a genuine dispute over a
material fact exists if there is sufficient evidence supporting the claimed|fdigpate,

requiring a judge or jury to resolve the differing versions of the tAriderson v. Liberty Lolyh

\°&4
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Inc., 477 U.S. 242, 253 (1986);W. Elec. Serv., Inc. v. Pac. Elec. Contractors A§98 F.2d
626, 630 (9th Cir. 1987).
V. EVIDENCE

The material evidence shows, on December 3, 2014, Plaintiff was shopping at
Defendant’s Silverdale storBkt. 21-1, Plaintiff Depo., pp. 41-42, 44. Plaintiff was traversin
main aisle of the ston@hen her foot contacted the lower lip of a shopping catrow of neste(
carts.ld. at pp. 44, 49-51. After her foot contacted the shopping cart, Plaititifbée id at pp.
50-51.Plaintiff testified she did not notice the shopping carts in the dtbrat p. 45. A video of
the fall shows Plaintiff and other individuals walking next to and around a roestéd
shopping cartsSeeDkt. 21-1, Exhibit G.

Robert Hooper, the general manager for Defendant’s Silverdale stofeedebtt at the
time of the fall,the basket shopping carts were kept down the middle aisle of the store “be
that’'s where most people would conveniently grab them.” Dkt. 21-1, Hooper Depo., pp. 3
Mr. Hooper was not aware of a customer tripping over a cart on Defen8dn€sdale premise
other than the fall in question. Dkt. 25-2, Hooper Depo., p. 4.

VI. DISCUSSION

Initially, Plaintiff argues the Motion should be denied because the Court does not ha
relevant evidencshowing Defendant’s knowledge of previous shopping cart incidents, wh
would show Defendant had actual or constructive knowledge of the risk caused hystHektal
21, p. 5.Plaintiff maintains Defendd failed to produce this evidence during discovery and |
not provided the evidence to the Co@ee id.

The record shows the parties had several discovery disputes, which they attiempte

resolve, between April and August of 20852eDkt. 21, p. 3; Dkt. 21-1, pp. 9-18. Defendant’s

g a

cause

P, 38.
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counsel states she was working to obtain the requested discovery and, the dasheéfek
the Motion,she asked Plaintiff's counsel if he would agree to a trial continuance to allow
Defendant’s counsel to obtain thejuested discovery and mediate the c&seDkt. 24; Dkt.
25, Wess Dec., T 2. Plaintiff did not agree to a continuance, and Defendant filed ithre Mkt
18, 25-1.

Therecordshows the parties had ample opportunity to engatiesidiscoveryprocess
andnomotions to compeivere filed in this casd-urther, there is no evidence showihgre is
outstanding discovery which is relevant to the Cowtiisimary judgmerdetermination.
Therefore, he Court declines to dismifsefendant’sMotion outright. As the Court declines to
dismiss the Motion outrighthe Court will consider the meritd the underlying claim.

Plaintiff asserts a negligence claim against Defendant urttieoay ofpremises liability
In diversity actions, federal courts apply state substantiveSew .Snead v. Metro. Prop. & C3§
Ins. Co, 237 F.3d 1080, 1090 (9th Cir. 200I).Washington; [t] o maintain an action for
negligence, the plaintiff must show (1) the defendant owed a duty to the plaintiffe(2) t
defendant breached that duty, (3) the plaintiff suffered an injury, and (4) the alefsriteach
was the proximate cause of the plairdifhjury.” Martini v. Post 178 Wash. App. 153, 164
(2013) ¢iting Hertog v. City of Seattlel 38 Wash.2d 265, 275 (1999)). “The legal duty owed
alandownertto aperson entering the premises depends on whether the entrant falls under
common law category of a trespasser, licensei@yvdee” lwai v. State, Employme&ec. Dep't
129 Wash. 2d 84, 90-91 (1996).

The Washington State Supreme Court “has adopted sections 343 and 343A of the|
Restatement (Second) of Tddslefine dandowner’s duty tanvitees” Kinney v. Space Needl

Corp, 121 Wash. App. 242, 249 (2004). Under Section 343,

by

the

4%
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A possessor of land is subjectliability for physical harm caused to hisvitees
by a condition on the land if, but only if, he
(a) knows or by the exercise of reasonable care would discover the condition,
and should realize that it involves an unreasonable risk of harm to such
invitees and
(b) should expect that they will not discover or realize the danger, or will fail to
proted¢ themselves against it, and
(c) fails to exercise reasonable care to protect them against the danger.
Id. (quotingRestatement (Second) of Tp8s343). A landowner is not liable to an invitee for
physical harm caused to the invitee “by any activitgardition on the land wisedanger is
known or obvious to [the invitee], unless the [landowner] should anticipate the harm desp
knowledge or obviousnesdd. at 250 (quotindRestatement (Second) of Tp8s343\); see alsg
Kamla v. Space Needle Corfpd7 Wash. 2d 114, 126 (2002) (fandowner is liable for harm
caused by an open and obvious danger if the landowner should have anticipated the hari
despite the open and obvious nature of the danger.”).

Here, the parties agree tiaintiff was Defendant’s invitee at the time of the fall.
Further, the Court finds there is no genuine issue of material fact regardimigetherthe carts
posed an unreasonable risk of harm andw®ther Defendant was aware the nested row of
posed an unreasonable risk of harm. Therefore, the Court finds it appropriate to gkéotidhe

First, b establistpremisediability, a plaintiff mustprove “that a condition posing an

unreasonable risk of harm existed on [the defendant’s] premi§és.”Group Health Co-op.

135 Wash. App. 104%t*2 (2006).Here, he evidence fails to show the row of nested shopy

ite suc

carts

ng

carts in Defendant’s Silverdale stameated an unreasonable risk of harm. The shopping carts

were nested together in a main aisle of the storevitle® evidence shows there was room tg
walk along side and around the endtwé row of cartsDkt. 21-1, Exhibit G. Further, courts

have found obstaclesstch ashoppingcarts— protruding into store aisles are not inherently

ORDER ON DEFENDANT’'S MOTION FOR
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dangerous.As such, there is no evidence showing the shopping cart at the end of a row o
nested shopping carts stored in a main aisle of Defendant’s Silverdalergated an
unreasonable risk of harm.

Second, to prove negligence, “f@hintiff must establish that the defendant had, or
should have had, knowledge of the dangerous condition in time to waplaithigf of the
danger.”Charlton v. Toys R Uselaware, Inc. 158 Wash. App. 906, 915 (2010). In this cas
even if the carts posed an unreasonable risk of haare & no evidence Defendant knew or
should have known about the harm. The evidence shows Mr. Hooper, the store manager
the carts were kept in a nested row in a main aisle of the store. Mr. Hooper, hovasve
unaware of anyone tripping over a shopping cart in the Silverdale store, other thdinrhe fa
guestion. Dkt. 25-2, Hooper Depo., p. 4. Thus, there is no evidence to show Defendant h
or constructive knowledgihat the carts poseah unsafe condition.

There is no evidence to shq®) the ow of nested shopping carts im&in aisle of
Defendant’s Silverdale store posed an unreasonable risk of harm to Ptai(RifDefendant
knew or should have known the carts posed an unreasonable risk of harm. Therefore, the
finds Plaintiff has failed to overcome Defendant’s summary judgment sho8segharlton,
158 Wash. App. at 916 (finding summary judgment proper when the plaintiff failed to pres
any evidence that the floor presented an unreasonable risk of harm whefitw&85 Wash.

App. 1045 (affirming summary judgment when the plaintiff failed to show wheeiatess

3 See Schneider v. Costé¢holesale Corp.136 Wash.App. 1054, at *2 (2007) (granting summary
judgment when there was no evidence that there was anything unreasongelpdsa about a customer strugglin
to separate carts"Dae Kon Kwon v. Costco Wholesale Co#$9 F. App’x 579, 580 (9th Cir. 2012) (affirming t
district court’s finding “that a stationary row of five flatbed sag not an unreasonable hazar@ppski v. Shop
Rite Supermarkets, Incl22 N.J. Super. 243, 2448 (App. Div. 1973) (“We are unable to say thaulstantial risk
of injury is implicit, or inherent, in the furnishing of shopping carts toquet by a store proprietor. Shopping carf
are not dangerous instrumentalities, and they are uniquely sditaltihe purpose for which furnished.$joss v.
Greenberger396 Pa. 353, 355 (1959) (finding nothing improper or unreasonable about adtiakkey out into

knew

ad actual

Court

ent

7]

the shopping aisle when it was in plain sight, obvious, and there vgds ssom to walk around the baskets).
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chairs posed an unreasonable risk of haBag Wiltse v. Albertson’s Ind.16 Wash. 2d 452,
459-60, 805 P.2d 793, 797 (1991) (“To prove negligencel#netiff must prove that water
makes the floor dangerously slippery and that the owner knew or should have known bot
water would make the floor slippery and that there was water on the floortmhéhthe plaintiff
slipped.”); Rodriguez v. Dolgencorp, LL@52 So0.3d 871, 872 (La. App. 2Q1Granting

summary judgment in favor of defendant and stating “that the mere presemstacies in a

N that

store, such as shopping carts, does not create an unreasonable risk of harm when theisgnditi

open and obvious”).
CONCLUSION
The Court concludes the evidence showgeuine issue of material faekists in this
case.Therefore, Plaintiff has not overcome Defendant’'s summary judgment showing

Accordingly, Defendant’'sMotion (Dkt. 18)is granted and this case is closed.

o (i

David W. Christel
United States Magistrate Judge

Dated this 3stday ofOctober, 2017.

ORDER ON DEFENDANT'SMOTION FOR
SUMMARY JUDGMENT - 13




